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Item 1.01 Entry into a Material Definitive Agreement.
 
Underwriting Agreement
 
On May 16, 2023, CaliberCos Inc. (the “Company”) entered into an underwriting agreement (the “Underwriting Agreement”) with Spartan Capital Securities, LLC, acting as
the representative (the “Representative”) of the several underwriters named in the Underwriting Agreement (the “Underwriters”), relating to the Company’s underwritten public
offering (the “Public Offering”) pursuant to which the Company agreed to issue and sell 1,200,000 shares (the “Firm Shares”) of the Company’s Class A Common Stock, par
value $0.001 per share (the “Common Stock”) and granted the Underwriters a 45-day option (the "Over-Allotment Option") to purchase up to an additional 180,000 shares of
Common Stock (the “Option Shares” and together with the Firm Shares, the “Shares”). The Shares were sold to the public at a combined public offering price of $4.00 per share
and were purchased by the Underwriters from the Company at a price of $3.68 per share.
 
The Shares were sold in the Public Offering pursuant to a Registration Statement on Form S-1, as amended (File No. 333-267657) and the related Registration Statement on
Form S-1 (File No. 333-271993) filed pursuant to Rule 462(b) of the Securities Act of 1933, as amended (together, the “Registration Statement”), and a related prospectus filed
with the Securities and Exchange Commission. The Public Offering closed on May 19, 2023 and the Company sold an aggregate of 1,200,000 shares of Common Stock to the
Underwriters for total gross proceeds of $4,800,000.
 
The Underwriting Agreement contains representations, warranties and covenants made by the Company that are customary for transactions of this type. Under the terms of the
Underwriting Agreement, the Company has agreed to indemnify the Underwriters against certain liabilities, including liabilities under the Securities Act. In addition, pursuant



to the terms of the Underwriting Agreement, each of the Company’s officers and directors of the Company have entered into lock-up agreements with the Underwriters pursuant
to which each of them has agreed not to, for a period of 180 days from the date of the prospectus, offer, sell, transfer or otherwise dispose of the Company’s securities without
the prior written consent of the Representative, subject to limited exceptions.
 
A copy of the Underwriting Agreement is filed as Exhibit 1.1 to this Current Report on Form 8-K is incorporated herein by reference. The foregoing description of the
Underwriting Agreement does not purport to be complete and is qualified in its entirety by reference to such exhibit.
 
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 
Amended and Restated Certificate of Incorporation
 
On May 16, 2023, the Company filed a Third Amended and Restated Certificate of Incorporation (the “Restated Certificate”) with the Secretary of State of the State of
Delaware in connection with the Company’s Public Offering. The Company’s board of directors and stockholders previously approved the Restated Certificate to be effective
immediately prior to the closing of the Public Offering.
 
The Restated Certificate amends and restates the Company’s second amended and restated certificate of incorporation, as amended, in its entirety to, among other things: (i)
amend the sunset provision, and (ii) include provisions customary for public companies.
 

 

 
The foregoing description of the amendments made in the Restated Certificate is qualified by reference to the Restated Certificate, a copy of which is attached hereto as Exhibit
3.1 and is incorporated herein by reference.
 
Amended and Restated Bylaws
 
In connection with the Public Offering, the Amended and Restated Bylaws previously approved by the Company’s board of directors become effective as of May 19, 2023, the
closing date of the Public Offering. The Amended and Restated Bylaws amend and restate the Company’s bylaws in their entirety to, among other things: (i) establish board
committees, and ii) include provisions relating to notice and conduct of meetings.
 
The foregoing description of the amendments made in the Amended and Restated Bylaws is qualified by reference to the Amended and Restated Bylaws, a copy of which is
attached hereto as Exhibit 3.2 and is incorporated herein by reference.
 
Item 8.01 Other Events.
 
On May 16, 2023 and May 19, 2023, the Company issued press releases announcing the pricing of the Public Offering and the closing of the Public Offering, respectively.
Copies of the press releases are furnished as Exhibits 99.1 and 99.2, respectively, to this Current Report on Form 8-K.
 
Item 9.01. Financial Statements and Exhibits.

 
(d)       Exhibits

 
Exhibit No. Exhibit

1.1 Underwriting Agreement dated May 16, 2023 between CaliberCos Inc. and Spartan Capital Securities, LLC as the representative of the underwriters
named therein

3.1 Third Amended and Restated Certificate of Incorporation of CaliberCos Inc.
3.2 Amended and Restated Bylaws of CaliberCos Inc.

99.1 Press release dated May 16, 2023
99.2 Press release dated May 19, 2023
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 CaliberCos Inc.
   
   
Date: May 19, 2023   
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Exhibit 1.1
 

UNDERWRITING AGREEMENT
 

May 16, 2023
 
Spartan Capital Securities, LLC
45 Broadway
New York, NY 10006
 
As Representative of the several Underwriters named on Schedule 1 attached hereto
 
Ladies and Gentlemen:
 

The undersigned, CaliberCos Inc., a Delaware corporation (the “Company”), hereby confirms its agreement (this “Agreement”) with Spartan Capital Securities, LLC
(hereinafter referred to as “you” (including its correlatives) or the “Representative”) and with the other underwriters named on Schedule 1 hereto for which the Representative
is acting as representative (the Representative and such other underwriters being collectively called the “Underwriters” or, individually, an “Underwriter”) as follows:
 
1.            Purchase and Sale of Shares.
 

1.1           Firm Shares.
 

1.1.1.       Nature and Purchase of Firm Shares.
 

(i)On the basis of the representations and warranties herein contained, but subject to the terms and conditions herein set forth, the Company
agrees to sell in the aggregate 1,200,000 shares of Class A common stock of the Company, par value $0.001 per share (the “ Common Stock”), and each Underwriter agrees to
purchase, severally and not jointly, at the Closing, an aggregate of 1,200,000 shares (“Firm Shares”) of the Common Stock.
 

(ii)The Firm Shares are to be offered together to the public at the offering price per one Firm Share as set forth on Schedule 2-A hereto (the
“Purchase Price”). The Underwriters, severally and not jointly, agree to purchase from the Company the number of Firm Shares set forth opposite their respective names
on Schedule 1 attached hereto and made a part hereof at the purchase price for one Firm Share of $3.68 (or 92% of the Purchase Price).
 

1.1.2.       Firm Shares Payment and Delivery.
 

(i)Delivery and payment for the Firm Shares shall be made at 10:00 a.m., Eastern time, on the third (3rd) trading day following the date hereof
or at such earlier time as shall be agreed upon by the Representative and the Company, at the offices of Bevilacqua PLLC (“Representative’s Counsel”), or at such other place
(or remotely by facsimile or other electronic transmission) as shall be agreed upon by the Representative and the Company. The hour and date of delivery and payment for the
Firm Shares is called the “Closing Date.”
 

(ii)Payment for the Firm Shares shall be made on the Closing Date by wire transfer in Federal (same day) funds, payable to the order of the
Company upon delivery of the certificates (in form and substance satisfactory to the Underwriters) representing the Firm Shares (or through the facilities of the Depository
Trust Company (“DTC”)) for the account of the Underwriters. The Firm Shares shall be registered in such name or names and in such authorized denominations as the
Representative may request in writing prior to the Closing Date. The Company shall not be obligated to sell or deliver the Firm Shares except upon tender of payment by the
Representative for all of the Firm Shares. The term “Business Day” means any day other than a Saturday, a Sunday or a legal holiday or a day on which banking institutions are
authorized or obligated by law to close in New York, New York.
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1.2.          Over-allotment Option.

 
1.2.1.       Option Shares. For the purposes of covering any over-allotments in connection with the distribution and sale of the Firm Shares, the Company

hereby grants to the Underwriters an option (the “Over-allotment Option”) to purchase, in the aggregate, up to 180,000 additional shares of the Common Stock (the “Option
Shares”, and along with the Firm Shares, the “Shares”), representing fifteen percent (15%) of the Firm Shares sold in the Offering (as defined below), from the Company. The
purchase price to be paid per Option Share shall be equal to the price per Option Share set forth in Schedule 2-A. The Shares shall be issued directly by the Company and shall
have the rights and privileges described in the Registration Statement, the Pricing Disclosure Package and the Prospectus referred to below. The offering and sale of the Shares
is herein referred to as the “Offering.”
 

1.2.2.       Exercise of Option. The Over-allotment Option granted pursuant to Section 1.2.1 hereof may be exercised by the Representative as to all (at any
time) or any part (from time to time) of the Option Shares within forty-five (45) days after the Closing Date. The Underwriters shall not be under any obligation to purchase any
of the Option Shares prior to the exercise of the Over-allotment Option. The Over-allotment Option granted hereby may be exercised by the giving of written notice to the
Company from the Representative, setting forth the number of the Option Shares to be purchased and the date and time for delivery of and payment for the Option Shares (the
“Option Closing Date”), which shall not be later than five (5) full Business Days after the date of the notice or such other time as shall be agreed upon by the Company and the
Representative, at the offices of Representative’s Counsel or at such other place (including remotely by facsimile or other electronic transmission) as shall be agreed upon by
the Company and the Representative. If such delivery and payment for the Option Shares does not occur on the Closing Date, the Option Closing Date will be as set forth in the
notice. Upon exercise of the Over-allotment Option with respect to all or any portion of the Option Shares subject to the terms and conditions set forth herein, (i) the Company
shall become obligated to sell to the Underwriters the number of the Option Shares specified in such notice and (ii) each of the Underwriters, acting severally and not jointly,
shall purchase that portion of the total number of the Option Shares then being purchased as set forth in Schedule 1 opposite the name of such Underwriter.
 

1.2.3.       Payment and Delivery. Payment for the Option Shares shall be made on the Option Closing Date by wire transfer in Federal (same day) funds,
payable to the order of the Company upon delivery to you of certificates (in form and substance satisfactory to the Underwriters) representing the Option Shares (or through the
facilities of DTC or via DWAC transfer) for the account of the Underwriters. The Option Shares shall be registered in such name or names and in such authorized denominations
as the Representative may request in writing prior to the Option Closing Date. The Company shall not be obligated to sell or deliver the Option Shares except upon tender of
payment by the Representative for applicable Option Shares.
 

1.3            Directed Share Program. At the request of the Company, the Underwriters have reserved for sale, at the public offering price, up to an aggregate of 10% of
the Firm Shares offered in this Offering (the “Directed Shares”) to certain of our directors, officers, employees and certain friends and family members of these persons, and
certain clients and prospective clients (each, a “Participant”). The sales will be made by the Underwriters, through a directed share program (the “Directed Share Program”).
Any Firm Shares purchased through the Directed Share Program shall reduce the number of Firm Shares available for sale to the general public. Any Firm Shares reserved
through the Directed Share Program that are not so purchased will be offered by Underwriter to the general public on the same terms as the Firm Shares offered by this
prospectus. Any Firm Shares sold in the Directed Share Program to a director or officer of the Company, each of whom has entered into a lock-up agreement, shall be subject to
the provisions of such lock-up agreement. The Underwriter shall be entitled to same compensation for any Firm Shares sold through the Directed Share Program as it would be



otherwise be entitled to from the sale of Firm Shares through this Offering.
 
2.             Representations and Warranties of the Company. The Company represents and warrants to the Underwriters as of the Applicable Time (as defined below), as of the
Closing Date and as of the Option Closing Date, if any, as follows:
 

2.1.          Filing of Registration Statement.
 

2.1.1.       Pursuant to the Securities Act. The Company has filed with the U.S. Securities and Exchange Commission (the “Commission”) a registration
statement, and an amendment or amendments thereto, on FormS-1 (File No. 333-267657), including any related prospectus or prospectuses, for the registration of the Shares
under the Securities Act of 1933, as amended (the “Securities Act”). Except as the context may otherwise require, such registration statement, as amended, on file with the
Commission at the time the registration statement became effective (including the Preliminary Prospectus included in the registration statement, financial statements, schedules,
exhibits and all other documents filed as a part thereof and all information deemed to be a part thereof as of the effective date (the “Effective Date”) of the Registration
Statement (as defined below) pursuant to paragraph (b)of Rule430A of the rulesand regulations of the Commission under the Securities Act (the “ Securities Act
Regulations”) (the “Rule430A Information ”)), is referred to herein as the “Registration Statement.” If the Company files any registration statement pursuant to
Rule462(b)of the Securities Act Regulations, then after such filing, the term “ Registration Statement” shall include such registration statement filed pursuant to Rule462(b).
The Registration Statement has been declared effective by the Commission on the date hereof.
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Each prospectus used prior to the effectiveness of the Registration Statement, and each prospectus that omitted the Rule 430A Information that was used after such

effectiveness and prior to the execution and delivery of this Agreement, is herein called a “Preliminary Prospectus.” The Preliminary Prospectus, subject to completion, dated
May 10, 2023, that was included in the Registration Statement immediately prior to the Applicable Time is hereinafter called the “Pricing Prospectus.” The final prospectus in
the form first furnished to the Underwriters for use in the Offering is hereinafter called the “Prospectus.” Any reference to the “most recent Preliminary Prospectus” shall be
deemed to refer to the latest Preliminary Prospectus included in the Registration Statement.
 

“Applicable Time” means 4:00 p.m., Eastern time, on the date of this Agreement.
 

“Issuer Free Writing Prospectus” means any “issuer free writing prospectus,” as defined in Rule433 of the Securities Act Regulations (“ Rule 433”), including
without limitation any “free writing prospectus” (as defined in Rule405 of the Securities Act Regulations) relating to the Shares that is (i)required to be filed with the
Commission by the Company, (ii)a “road show that is a written communication” within the meaning of Rule433(d)(8)(i), whether or not required to be filed with the
Commission, or (iii)exempt from filing with the Commission pursuant to Rule433(d)(5)(i)because it contains a description of the Shares or of the Offering that does not reflect
the final terms, in each case in the form filed or required to be filed with the Commission or, if not required to be filed, in the form retained in the Company’s records pursuant
to Rule 433(g).
 

“Issuer General Use Free Writing Prospectus” means any Issuer Free Writing Prospectus that is intended for general distribution to prospective investors (other
than a “bona fide electronic road show,” as defined in Rule 433 (the “Bona Fide Electronic Road Show”)), as evidenced by its being specified in Schedule 2-B hereto.
 

“Issuer Limited Use Free Writing Prospectus” means any Issuer Free Writing Prospectus that is not an Issuer General Use Free Writing Prospectus.
 

“Pricing Disclosure Package” means any Issuer General Use Free Writing Prospectus issued at or prior to the Applicable Time, the Pricing Prospectus and the
information included on Schedule 2-A hereto, all considered together.
 

2.1.2.       Pursuant to the Exchange Act. The Company has filed with the Commission a Form8-A (File Number 001-41703) providing for the registration
pursuant to Section12(b)under the Securities Exchange Act of 1934, as amended (the “ Exchange Act”), of the Common Stock. The registration of the Common Stock under
the Exchange Act has become effective on or prior to the date hereof. The Company has taken no action designed to, or likely to have the effect of, terminating the registration
of the Common Stock under the Exchange Act, nor has the Company received any written notification that the Commission is contemplating terminating such registration.
 

2.2.         Share Exchange Listing. The Shares have been approved for listing on the Nasdaq Capital Market (the “Exchange”), and the Company has taken no action
designed to, or likely to have the effect of, delisting of the Shares from the Exchange, nor has the Company received any written notification that the Exchange is contemplating
terminating such listing.
 

2.3.         No Stop Orders,etc . Neither the Commission nor, to the Company’s knowledge, any state regulatory authority has issued any written order preventing or
suspending the use of the Registration Statement, any Preliminary Prospectus or the Prospectus or has instituted or, to the Company’s knowledge, threatened to institute, any
proceedings with respect to such an order. The Company has complied in all material respects with each request (if any) from the Commission for additional information.
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2.4.         Disclosures in Registration Statement.

 
2.4.1.       Compliance with Securities Act and 10b-5 Representation.

 
(i)Each of the Registration Statement and any post-effective amendment thereto, at the time it became effective, complied in all material

respects with the requirements of the Securities Act and the Securities Act Regulations. Each Preliminary Prospectus, including the prospectus filed as part of the Registration
Statement as originally filed or as part of any amendment or supplement thereto, and the Prospectus, at the time each was filed with the Commission, complied in all material
respects with the requirements of the Securities Act and the Securities Act Regulations. Each Preliminary Prospectus delivered to the Underwriters for use in connection with
this Offering and the Prospectus was or will be identical to the electronically transmitted copies thereof filed with the Commission pursuant to EDGAR, except to the extent
permitted by Regulation S-T.
 

(ii)Neither the Registration Statement nor any amendment thereto, at its effective time, as of the Applicable Time, at the Closing Date or at
any Option Closing Date (if any), contained, contains or will contain an untrue statement of a material fact or omitted, omits or will omit to state a material fact required to be
stated therein or necessary to make the statements therein not misleading.
 

(iii)The Pricing Disclosure Package, as of the Applicable Time, at the Closing Date or at any Option Closing Date (if any), did not, does not
and will not include an untrue statement of a material fact or omit to state a material fact necessary in order to make the statements therein, in the light of the circumstances
under which they were made, not misleading; and each Issuer Limited Use Free Writing Prospectus hereto does not conflict with the information contained in the Registration
Statement, any Preliminary Prospectus, the Pricing Prospectus or the Prospectus, and each such Issuer Limited Use Free Writing Prospectus, as supplemented by and taken
together with the Pricing Prospectus as of the Applicable Time, did not include an untrue statement of a material fact or omit to state a material fact necessary in order to make



the statements therein, in light of the circumstances under which they were made, not misleading; provided, however, that this representation and warranty shall not apply to
statements made in reliance upon and in conformity with information furnished to the Company in writing with respect to the Underwriters by the Representative expressly for
use in the Registration Statement, the Pricing Prospectus or the Prospectus or any amendment thereof or supplement thereto. The parties acknowledge and agree that such
information provided by or on behalf of any Underwriter consists solely of the disclosure contained in the last paragraph on the cover page of the Prospectus, marketing and
legal names of each Underwriter, in the “Underwriting” subsection “- Discounts and Commissions; Expenses,” and the third and seventh paragraphs of the subsection “- Lock-
Up Agreement” of the Prospectus (the “Underwriters’ Information”).
 

(iv)Neither the Prospectus nor any amendment or supplement thereto (including any prospectus wrapper), as of its issue date, at the time of any
filing with the Commission pursuant to Rule424(b), at the Closing Date or at any Option Closing Date, included, includes or will include an untrue statement of a material fact
or omitted, omits or will omit to state a material fact necessary in order to make the statements therein, in the light of the circumstances under which they were made, not
misleading; provided, however, that this representation and warranty shall not apply to the Underwriters’ Information.
 

2.4.2.       Disclosure of Agreements . The agreements and documents described in the Registration Statement, the Pricing Disclosure Package and the
Prospectus conform in all material respects to the descriptions thereof contained therein and there are no agreements or other documents required by the Securities Act and the
Securities Act Regulations to be described in the Registration Statement, the Pricing Disclosure Package and the Prospectus or to be filed with the Commission as exhibits to the
Registration Statement, that have not been so described or filed. Each agreement or other instrument (however characterized or described) to which the Company is a party or by
which it is or may be bound or affected and (i)that is referred to in the Registration Statement, the Pricing Disclosure Package and the Prospectus, or (ii)is material to the
Company’s business, has been duly authorized and validly executed by the Company, is in full force and effect in all material respects and is enforceable against the Company
and, to the Company’s knowledge, the other parties thereto, in accordance with its terms, except (x)as such enforceability may be limited by bankruptcy, insolvency,
reorganization or similar laws affecting creditors’ rights generally, (y)as enforceability of any indemnification or contribution provision may be limited under the federal and
state securities laws, and (z)that the remedy of specific performance and injunctive and other forms of equitable relief may be subject to the equitable defenses and to the
discretion of the court before which any proceeding therefor may be brought. None of such agreements or instruments has been assigned by the Company, and neither the
Company nor, to the Company’s knowledge, any other party is in default thereunder and, to the Company’s knowledge, no event has occurred that, with the lapse of time or the
giving of notice, or both, would constitute a default thereunder, except for any default or event which would not reasonably be expected to result in a Material Adverse Change
(as defined below). To the Company’s knowledge, performance by the Company of the material provisions of such agreements or instruments will not result in a violation of
any existing applicable law, rule, regulation, judgment, order or decree of any governmental agency or court, domestic or foreign, having jurisdiction over the Company or any
of its assets or businesses (each, a “Governmental Entity”), including, without limitation, those relating to environmental laws and regulations, except for any violation which
would not reasonably be expected to result in a Material Adverse Change (as defined below).
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2.4.3.       Prior Securities Transactions. During the past three (3)years from the date of this Agreement, no securities of the Company have been sold by the

Company or by or on behalf of, or for the benefit of, any person or persons controlling, controlled by or under common control with the Company, except as disclosed in the
Registration Statement, the Pricing Disclosure Package and any Preliminary Prospectus.
 

2.4.4.       Regulations. The disclosures in the Registration Statement, the Pricing Disclosure Package and the Prospectus concerning the effects of federal,
state, local and all foreign regulation on the Offering and the Company’s business as currently contemplated are correct in all material respects and no other such regulations are
required by the Securities Act or the Securities Act Regulations to be disclosed in the Registration Statement, the Pricing Disclosure Package and the Prospectus which are not
so disclosed.
 

2.5.         Changes after Dates in Registration Statement.
 

2.5.1.       No Material Adverse Change. Since the respective dates as of which information is given in the Registration Statement, the Pricing Disclosure
Package and the Prospectus, except as otherwise specifically stated therein: (i)there has been no material adverse change in the financial position or results of operations of the
Company or its Subsidiaries (as defined in Section 2.7 below) taken as a whole, nor any change or development that, singularly or in the aggregate, would involve a material
adverse change in or affecting the condition (financial or otherwise), results of operations, business, or assets of the Company or its Subsidiaries taken as a whole (a “Material
Adverse Change”); (ii)there have been no material transactions entered into by the Company or its Subsidiaries, other than as contemplated pursuant to this Agreement; and
(iii) no officer or director of the Company has resigned from any position with the Company.
 

2.5.2.       Recent Securities Transactions,etc . Subsequent to the respective dates as of which information is given in the Registration Statement, the Pricing
Disclosure Package and the Prospectus, and except as may otherwise be indicated or contemplated herein or disclosed in the Registration Statement, the Pricing Disclosure
Package and the Prospectus, the Company has not: (i)issued any securities or incurred any liability or obligation, direct or contingent, for borrowed money; or (ii)declared or
paid any dividend or made any other distribution on or in respect to its capital stock.
 

2.6.         Independent Accountants. To the knowledge of the Company Deloitte & Touche LLP (“Auditor”), whose report is filed with the Commission as part of the
Registration Statement, the Pricing Disclosure Package and the Prospectus, is an independent registered public accounting firm as required by the Securities Act and the
Securities Act Regulations and the Public Company Accounting Oversight Board. The Auditor has not, during the periods covered by the financial statements included in the
Registration Statement, the Pricing Disclosure Package and the Prospectus, provided to the Company any non-audit services, as such term is used in Section10A(g)of the
Exchange Act.
 

2.7.         Financial Statements,etc .The financial statements, including the notes thereto and supporting schedules, if any, included in the Registration Statement, the
Pricing Disclosure Package and the Prospectus, fairly present in all material respects the financial position and the results of operations of the Company at the dates and for the
periods to which they apply; and such financial statements have been prepared in conformity with U.S. generally accepted accounting principles (“GAAP”), consistently
applied throughout the periods involved (provided that unaudited interim financial statements are subject to year-end audit adjustments that are not expected to be material in
the aggregate and do not contain all footnotes required by GAAP); and any supporting schedules included in the Registration Statement present fairly in all material respects the
information required to be stated therein. Except as included therein, no historical or pro forma financial statements are required to be included in the Registration Statement,
the Pricing Disclosure Package or the Prospectus under the Securities Act or the Securities Act Regulations. The pro forma and pro forma as adjusted financial information and
the related notes, if any, included in the Registration Statement, the Pricing Disclosure Package and the Prospectus have been properly compiled and prepared in accordance
with the applicable requirements of the Securities Act and the Securities Act Regulations and present fairly in all material respects the information shown therein, and the
assumptions used in the preparation thereof are reasonable and the adjustments used therein are appropriate to give effect to the transactions and circumstances referred to
therein. All disclosures contained in the Registration Statement, the Pricing Disclosure Package or the Prospectus regarding “non-GAAP financial measures” (as such term is
defined by the rulesand regulations of the Commission), if any, comply in all material respects with Regulation G of the Exchange Act and Item 10 of Regulation S-K of the
Securities Act, to the extent applicable. Each of the Registration Statement, the Pricing Disclosure Package and the Prospectus discloses all material off-balance sheet
transactions, arrangements, obligations (including contingent obligations), and other relationships of the Company with unconsolidated entities or other persons that may have a
material current or future effect on the Company’s financial condition, changes in financial condition, results of operations, liquidity, capital expenditures, capital resources, or
significant components of revenues or expenses. Except as disclosed in the Registration Statement, the Pricing Disclosure Package and the Prospectus, (a)neither the Company
nor any of its subsidiaries listed in Exhibit21.1 to the Registration Statement (each, a “ Subsidiary” and, collectively, the “Subsidiaries”), has incurred any material liabilities
or obligations, direct or contingent, or entered into any material transactions other than in the ordinary course of business, (b)the Company has not declared or paid any
dividends or made any distribution of any kind with respect to its Common Stock or preferred stock (c) there has not been any change in the capital of the Company or any of its
Subsidiaries, or, other than in the course of business, any grants under any stock compensation plan, and (d)there has not been any Material Adverse Change in the Company’s
long-term or short-term debt. The Company represents that it has no direct or indirect subsidiaries other than (a) those listed in Exhibit21.1 to the Registration Statement and



(b) certain other subsidiaries which, considered in the aggregate as a single subsidiary, do not constitute a “significant subsidiary” as defined in Rule 1-02 of Regulation S-X.
 

5

 

 
2.8.          Authorized Capital; Options,etc . The Company had, at the date or dates indicated in the Registration Statement, the Pricing Disclosure Package and the

Prospectus, the duly authorized, issued and outstanding capitalization as set forth therein. Based on the assumptions stated in the Registration Statement, the Pricing Disclosure
Package and the Prospectus, the Company will have on the Closing Date the adjusted capitalization set forth therein. Except as set forth in, or contemplated by, the Registration
Statement, the Pricing Disclosure Package and the Prospectus, on the Effective Date, as of the Applicable Time and on the Closing Date and any Option Closing Date, there will
be no options, warrants, or other rights to purchase or otherwise acquire any authorized, but unissued Common Stock or any security convertible or exercisable into Common
Stock, or any contracts or commitments to issue or sell Common Stock or any such options, warrants, rights or convertible securities.
 

2.9.         Valid Issuance of Securities, etc.
 

2.9.1.       Outstanding Securities. All issued and outstanding securities of the Company issued prior to the transactions contemplated by this Agreement have
been duly authorized and validly issued and are fully paid and non-assessable; the holders thereof have no rights of rescission with respect thereto, and are not subject to
personal liability by reason of being such holders; and none of such securities were issued in violation of the preemptive rights of any holders of any security of the Company or
similar contractual rights granted by the Company. The Common Stock, preferred stock, and any other securities outstanding or to be outstanding upon consummation of the
Offering conform in all material respects to all statements relating thereto contained in the Registration Statement, the Pricing Disclosure Package and the Prospectus. The offers
and sales of the outstanding Common Stock were at all relevant times either registered under the Securities Act and the applicable state securities or “blue sky” laws or, based in
part on the representations and warranties of the purchasers of such shares, exempt from such registration requirements.
 

2.9.2.       Securities Sold Pursuant to this Agreement. The Shares have been duly authorized for issuance and sale and, when issued and paid for, will be
validly issued, fully paid and non-assessable; the holders thereof are not and will not be subject to personal liability by reason of being such holders; the Shares are not and will
not be subject to the preemptive rights of any holders of any security of the Company or similar contractual rights granted by the Company; and all corporate action required to
be taken for the authorization, issuance and sale of the Shares has been duly and validly taken. The Shares conform in all material respects to all statements with respect thereto
contained in the Registration Statement, the Pricing Disclosure Package and the Prospectus.
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2.10.       Registration Rights of Third Parties. Except as set forth in the Registration Statement, the Pricing Disclosure Package and the Prospectus, no holders of any

securities of the Company or any rights exercisable for or convertible or exchangeable into securities of the Company have the right to require the Company to register any such
securities of the Company under the Securities Act or to include any such securities in a registration statement to be filed by the Company.
 

2.11.       Validity and Binding Effect of Agreements.This Agreement has been duly and validly authorized by the Company, and, when executed and delivered, will
constitute, the valid and binding agreement of the Company, enforceable against the Company in accordance with its terms, except: (i)as such enforceability may be limited by
bankruptcy, insolvency, reorganization or similar laws affecting creditors’ rights generally; (ii)as enforceability of any indemnification or contribution provision may be limited
under the federal and state securities laws; and (iii)that the remedy of specific performance and injunctive and other forms of equitable relief may be subject to the equitable
defenses and to the discretion of the court before which any proceeding therefor may be brought.
 

2.12.       No Conflicts,etc .The execution, delivery and performance by the Company of this Agreement and all ancillary documents, the consummation by the
Company of the transactions herein and therein contemplated and the compliance by the Company with the terms hereof and thereof do not and will not, with or without the
giving of notice or the lapse of time or both: (i)result in a material breach of, or conflict with any of the terms and provisions of, or constitute a material default under, or result
in the creation, modification, termination or imposition of any lien, charge or encumbrance upon any property or assets of the Company pursuant to the terms of any agreement
or instrument to which the Company is a party; (ii)result in any material violation of the provisions of the Company’s Certificate of Incorporation (as the same may be amended
or restated from time to time, the “Charter”) or the by-laws of the Company; or (iii)material violate any existing applicable law, rule, regulation, judgment, order or decree of
any Governmental Entity as of the date hereof.

 
2.13.       No Defaults; Violations.No material default exists in the due performance and observance of any term, covenant or condition of any material license, contract,

indenture, mortgage, deed of trust, note, loan or credit agreement, or any other agreement or instrument evidencing an obligation for borrowed money, or any other material
agreement or instrument to which the Company is a party or by which the Company may be bound or to which any of the properties or assets of the Company is subject. The
Company is not (i)in violation of any term or provision of its Charter or by-laws, or (ii)in violation of any franchise, license, permit, applicable law, rule, regulation, judgment
or decree of any Governmental Entity, except in the cases of clause (ii) for such violations which would not reasonably be expected to cause a Material Adverse Change.
 

2.14.       Corporate Power; Licenses; Consents.
 

2.14.1.     Conduct of Business. Except as described in the Registration Statement, the Pricing Disclosure Package and the Prospectus, the Company has all
requisite corporate power and authority, and has all necessary authorizations, approvals, orders, licenses, certificates and permits of and from all governmental regulatory
officials and bodies that it needs as of the date hereof to conduct its business purpose as described in the Registration Statement, the Pricing Disclosure Package and the
Prospectus, except for the absence of which would not reasonably be expected to have a Material Adverse Change.
 

2.14.2.     Transactions Contemplated Herein. The Company has all corporate power and authority to enter into this Agreement and to carry out the provisions
and conditions hereof, and all consents, authorizations, approvals and orders required in connection therewith have been obtained. No consent, authorization or order of, and no
filing with, any court, government agency, the Exchange or other body is required for the valid issuance, sale and delivery of the Shares and the consummation of the
transactions and agreements contemplated by this Agreement and as contemplated by the Registration Statement, the Pricing Disclosure Package and the Prospectus, except
with respect to applicable Securities Act Regulations, state securities laws and the rules and regulations of the Financial Industry Regulatory Authority, Inc. (“FINRA”).
 

2.15.        D&O Questionnaires.To the Company’s knowledge, all information contained in the questionnaires (the “ Questionnaires”) completed by each of the
Company’s directors and officers immediately prior to the Offering (the “Insiders”) as supplemented by all information concerning the Company’s directors, officers and
principal shareholders as described in the Registration Statement, the Pricing Disclosure Package and the Prospectus, as well as in the Lock-Up Agreement (as defined
in Section 2.24below), provided to the Underwriters, is true and correct in all material respects and the Company has not become aware of any information which would cause
the information disclosed in the Questionnaires to become materially inaccurate and incorrect.
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2.16.       Litigation; Governmental Proceedings.There is no action, suit, proceeding, inquiry, arbitration, investigation, litigation or governmental proceeding pending

or, to the Company’s knowledge, threatened against, or involving the Company or, to the Company’s knowledge, any executive officer or director which has not been disclosed
as required by the Securities Act or the Securities Regulations in the Registration Statement, the Pricing Disclosure Package and the Prospectus.
 

2.17.       Good Standing. The Company has been duly organized and is validly existing as a corporation and is in good standing under the laws of the State of Delaware
as of the date hereof, and is duly qualified to do business and is in good standing in each other jurisdiction in which its ownership or lease of property or the conduct of business
requires such qualification, except where the failure to qualify, singularly or in the aggregate, would not have or reasonably be expected to result in a Material Adverse Change. 
 

2.18.       Insurance.The Company carries or is entitled to the benefits of insurance, (including, without limitation, as to directors and officers insurance coverage), with,
to the Company’s knowledge, reputable insurers, in the amount of directors and officers insurance coverage at least equal to $5,000,000 and the Company has included each
Underwriter as an additional insured party to the directors and officers insurance coverage and all such insurance is in full force and effect. The Company has no reason to
believe that it will not be able (i)to renew its existing insurance coverage as and when such policies expire or (ii)to obtain comparable coverage from similar institutions as
may be necessary or appropriate to conduct its business as now conducted and at a cost that would not result in a Material Adverse Change.
 

2.19.       Transactions Affecting Disclosure to FINRA.
 

2.19.1.     Finder’s Fees. Except as described in the Registration Statement, the Pricing Disclosure Package and the Prospectus, there are no claims, payments,
arrangements, agreements or understandings relating to the payment of a finder’s, consulting or origination fee by the Company or any Insider with respect to the sale of the
Shares hereunder or any other arrangements, agreements or understandings of the Company or, to the Company’s knowledge, any of its shareholders that may affect the
Underwriters’ compensation, as determined by FINRA.
 

2.19.2.     Payments within Twelve (12)Months . Except as described in the Registration Statement, the Pricing Disclosure Package and the Prospectus, the
Company has not made any direct or indirect payments (in cash, securities or otherwise) to: (i)any person, as a finder’s fee, consulting fee or otherwise, in consideration of such
person raising capital for the Company or introducing to the Company persons who raised or provided capital to the Company; (ii)any FINRA member; or (iii)any person or
entity that has any direct or indirect affiliation or association with any FINRA member, within the twelve (12)months immediately prior to the original filing of the Registration
Statement, other than the payment to the Underwriters as provided hereunder in connection with the Offering.
 

2.19.3.     Use of Proceeds. None of the net proceeds of the Offering will be paid by the Company to any participating FINRA member or its affiliates, except
as specifically authorized herein.
 

2.19.4.      FINRA Affiliation . To the Company’s knowledge, and except as may otherwise be disclosed in FINRA questionnaires provided to the
Representative’s Counsel, there is no (i) officer or director of the Company, (ii) beneficial owner of 5% or more of any class of the Company’s securities or (iii) beneficial
owner of the Company’s unregistered equity securities which were acquired during the 180-day period immediately preceding the filing of the Registration Statement that is an
affiliate or associated person of a FINRA member participating in the Offering (as determined in accordance with the rules and regulations of FINRA).
 

2.19.5.     Information. All information provided by the Company in its FINRA questionnaire to Representative’s Counsel specifically for use by
Representative’s Counsel in connection with its Public Offering System filings (and related disclosure) with FINRA is true, correct and complete in all material respects.
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2.20.       Foreign Corrupt Practices Act.None of the Company and its Subsidiaries or, to the Company’s knowledge, any director, officer, agent, employee or affiliate

of the Company and its Subsidiaries or any other person acting on behalf of the Company and its Subsidiaries, has, directly or indirectly, given or agreed to give any money,
gift or similar benefit (other than legal price concessions to customers in the ordinary course of business) to any customer, supplier, employee or agent of a customer or supplier,
or official or employee of any governmental agency or instrumentality of any government (domestic or foreign) or any political party or candidate for office (domestic or
foreign) or other person who was, is, or may be in a position to help or hinder the business of the Company (or assist it in connection with any actual or proposed transaction)
that (i)might subject the Company to any damage or penalty in any civil, criminal or governmental litigation or proceeding, (ii)if not given in the past, might have had a
Material Adverse Change or (iii)if not continued in the future, might adversely affect the assets, business, operations or prospects of the Company. The Company has taken
reasonable steps to ensure that its accounting controls and procedures are sufficient to cause the Company to comply in all material respects with the Foreign Corrupt Practices
Act of 1977, as amended.
  

2.21.       Compliance with OFAC.None of the Company and its Subsidiaries or, to the Company’s knowledge, any director, officer, agent, employee or affiliate of the
Company and its Subsidiaries or any other person acting on behalf of the Company and its Subsidiaries, is currently subject to any U.S. sanctions administered by the Office of
Foreign Assets Control of the U.S. Department of the Treasury (“OFAC”), and the Company will not, directly or indirectly, use the proceeds of the Offering hereunder, or lend,
contribute or otherwise make available such proceeds to any subsidiary, joint venture partner or other person or entity, for the purpose of financing the activities of any person
currently subject to any U.S. sanctions administered by OFAC.
 

2.22.       Money Laundering Laws. The operations of the Company and its Subsidiaries are and have been conducted at all times in compliance in all material respects
with applicable financial recordkeeping and reporting requirements of the Currency and Foreign Transactions Reporting Act of 1970, as amended, the money laundering
statutes of all jurisdictions, the rulesand regulations thereunder and any related or similar rules, regulations or guidelines, issued, administered or enforced by any
Governmental Entity (collectively, the “Money Laundering Laws”); and no action, suit or proceeding by or before any Governmental Entity involving the Company with
respect to the Money Laundering Laws is pending or, to the knowledge of the Company, threatened.
 

2.23.       Officers’ Certificate.Any certificate signed by any duly authorized officer of the Company and delivered to you or to Representative’s Counsel shall be
deemed a representation and warranty by the Company to the Underwriters as to the matters covered thereby.
 

2.24.       Lock-Up Agreements. Schedule 3hereto contains a complete and accurate list of the Company’s officers and directors, as well as Donnie Schrader
(collectively, the “Lock-Up Parties”). The Company has caused each of the Lock-Up Parties to deliver to the Representative an executed Lock-Up Agreement, in a form
substantially similar to that attached hereto as Exhibit A (the “Lock-Up Agreement”), prior to the execution of this Agreement.
 

2.25.       Subsidiaries. All Subsidiaries of the Company are duly organized and in good standing under the laws of the place of organization or incorporation, and each
Subsidiary is in good standing in each jurisdiction in which its ownership or lease of property or the conduct of business requires such qualification, except where the failure to
qualify would not have a Material Adverse Change. The Company’s ownership and control of each Subsidiary is as described in the Registration Statement, the Pricing
Disclosure Package and the Prospectus.
 

2.26.       Related Party Transactions.There are no business relationships or related party transactions involving the Company or any other person required to be
described in the Registration Statement, the Pricing Disclosure Package and the Prospectus that have not been described as required by the Securities Act Regulations.
 

2.27.       Board of Directors. The Board of Directors of the Company is comprised of the persons set forth under the heading of the Pricing Prospectus and the
Prospectus captioned “Management.” The qualifications of the persons serving as board members and the overall composition of the board comply with the Exchange Act, the
Exchange Act Regulations, the Sarbanes-Oxley Act of 2002 and the rulespromulgated thereunder (the “ Sarbanes-Oxley Act”) applicable to the Company and the listing



rulesof the Exchange. At least one member of the Audit Committee of the Board of Directors of the Company qualifies as an “audit committee financial expert,” as such term
is defined under Regulation S-K and the listing rulesof the Exchange. In addition, at least a majority of the persons serving on the Board of Directors qualify as “independent,”
as defined under the listing rules of the Exchange.
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2.28.       Sarbanes-Oxley Compliance.

 
2.28.1.     Disclosure Controls. Except as disclosed in the Registration Statement, Pricing Disclosure Package and the Prospectus, the Company has developed

and currently maintains disclosure controls and procedures that will comply in all material respects with Rule13a-15 or 15d-15 under the Exchange Act Regulations, and such
controls and procedures are effective to ensure that all material information concerning the Company will be made known on a timely basis to the individuals responsible for the
preparation of the Company’s Exchange Act filings and other public disclosure documents.
  

2.28.2.     Compliance. The Company is, or at the Applicable Time and on the Closing Date will be, in material compliance with the provisions of the
Sarbanes-Oxley Act applicable to it, and has implemented or will implement such programs and has taken reasonable steps to ensure the Company’s future compliance (not later
than the relevant statutory and regulatory deadlines therefor) with all of the material provisions of the Sarbanes-Oxley Act.
 

2.29.       Accounting Controls. Except as disclosed in the Registration Statement, Pricing Disclosure Package and the Prospectus, the Company maintains systems of
“internal control over financial reporting” (as defined under Rules13a-15 and 15d-15 under the Exchange Act Regulations) that comply in all material respects with the
requirements of the Exchange Act and have been designed by, or under the supervision of, its respective principal executive and principal financial officers, or persons
performing similar functions, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in
accordance with GAAP, including, but not limited to, internal accounting controls sufficient to provide reasonable assurance that (i)transactions are executed in accordance
with management’s general or specific authorizations; (ii)transactions are recorded as necessary to permit preparation of financial statements in conformity with GAAP and to
maintain asset accountability; (iii)access to assets is permitted only in accordance with management’s general or specific authorization; and (iv)the recorded accountability for
assets is compared with the existing assets at reasonable intervals and appropriate action is taken with respect to any differences. Except as disclosed in the Registration
Statement, the Pricing Disclosure Package and the Prospectus, the Company is not aware of any material weaknesses in its internal control over financial reporting, and, if
applicable, with respect to such remedial actions disclosed in the Registration Statement, the Pricing Disclosure Package and the Prospectus, the Company represents that it has
taken all remedial actions set forth in such disclosure. The Company’s Auditor and the Audit Committee of the Board of Directors of the Company have been advised of: (i)all
significant deficiencies and material weaknesses in the design or operation of internal controls over financial reporting which are known to the Company’s management and that
have adversely affected or are reasonably likely to adversely affect the Company’ ability to record, process, summarize and report financial information; and (ii)any fraud
known to the Company’s management, whether or not material, that involves management or other employees who have a significant role in the Company’s internal control
over financial reporting.
 

2.30.       No Investment Company Status. The Company is not and, after giving effect to the Offering and the application of the proceeds thereof as described in the
Registration Statement, the Pricing Disclosure Package and the Prospectus, will not be, required to register as an “investment company,” as defined in the Investment Company
Act of 1940, as amended.
 

2.31.       No Labor Disputes. No labor dispute with the employees of the Company or any of its Subsidiaries exists or, to the knowledge of the Company, is imminent.
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2.32.       Intellectual Property Rights. The Company and each of its Subsidiaries owns or possesses or has valid rights to use all patents, patent applications, trademarks,

service marks, trade names, trademark registrations, service mark registrations, copyrights, licenses, inventions, trade secrets and similar rights (“Intellectual Property
Rights”) necessary for the conduct of the business of the Company and its Subsidiaries as currently carried on and as described in the Registration Statement, the Pricing
Disclosure Package and the Prospectus. To the knowledge of the Company and except as may be disclosed in the Registration Statement, the Pricing Disclosure Package and
the Prospectus, no action or use by the Company or any of its Subsidiaries necessary for the conduct of its business as currently carried on and as described in the Registration
Statement and the Prospectus will involve or give rise to any infringement of, or license or similar fees for, any Intellectual Property Rights of others. Neither the Company nor
any of its Subsidiaries has received any written notice alleging any such infringement, fee or conflict with asserted Intellectual Property Rights of others. Except as would not
reasonably be expected to result, individually or in the aggregate, in a Material Adverse Change (A)to the knowledge of the Company, there is no infringement,
misappropriation or violation by third parties of any of the Intellectual Property Rights owned by the Company; (B)there is no pending or, to the knowledge of the Company,
threatened action, suit, proceeding or claim by others challenging the rights of the Company in or to any such Intellectual Property Rights, and the Company is unaware of any
facts which would form a reasonable basis for any such claim, that would, individually or in the aggregate, together with any other claims in this Section 2.32, reasonably be
expected to result in a Material Adverse Change; (C)the Intellectual Property Rights owned by the Company and, to the knowledge of the Company, the Intellectual Property
Rights licensed to the Company have not been adjudged by a court of competent jurisdiction invalid or unenforceable, in whole or in part, and there is no pending or, to the
Company’s knowledge, threatened action, suit, proceeding or claim by others challenging the validity or scope of any such Intellectual Property Rights, and the Company is
unaware of any facts which would form a reasonable basis for any such claim that would, individually or in the aggregate, together with any other claims in this Section 2.32,
reasonably be expected to result in a Material Adverse Change; (D)there is no pending or, to the Company’s knowledge, threatened action, suit, proceeding or claim by others
that the Company infringes, misappropriates or otherwise violates any Intellectual Property Rights or other proprietary rights of others, the Company has not received any
written notice of such claim and the Company is unaware of any other facts which would form a reasonable basis for any such claim that would, individually or in the
aggregate, together with any other claims in this Section 2.32, reasonably be expected to result in a Material Adverse Change; and (E)to the Company’s knowledge, no
employee of the Company is in or has ever been in violation in any material respect of any term of any employment contract, patent disclosure agreement, invention assignment
agreement, non-competition agreement, non-solicitation agreement, nondisclosure agreement or any restrictive covenant to or with a former employer where the basis of such
violation relates to such employee’s employment with the Company, or actions undertaken by the employee while employed with the Company and could reasonably be
expected to result, individually or in the aggregate, in a Material Adverse Change. To the Company’s knowledge, all material technical information developed by and belonging
to the Company which has not been patented has been kept confidential. The Company is not a party to or bound by any options, licenses or agreements with respect to the
Intellectual Property Rights of any other person or entity that are required to be set forth in the Registration Statement, the Pricing Disclosure Package and the Prospectus and
are not described therein. The Registration Statement, the Pricing Disclosure Package and the Prospectus contain in all material respects the same description of the matters set
forth in the preceding sentence. None of the technology employed by the Company has been obtained or is being used by the Company in violation of any contractual obligation
binding on the Company or, to the Company’s knowledge, any of its officers, directors or employees, or otherwise in violation of the rights of any persons.
  

2.33.       Taxes. Each of the Company and its Subsidiaries has filed all returns (as hereinafter defined) required to be filed with taxing authorities prior to the date hereof
or has duly obtained extensions of time for the filing thereof, except in any case in which the failure so to file would not reasonably be expected to cause a Material Adverse
Change. Each of the Company and its Subsidiaries has paid all taxes (as hereinafter defined) shown as due on such returns that were filed and has paid all taxes imposed on or
assessed against the Company or such respective Subsidiary, except for any such taxes that are currently being contested in good faith or as would not reasonably be expected to
cause a Material Adverse Change. The provisions for taxes payable, if any, shown on the financial statements filed with or as part of the Registration Statement are sufficient for
all accrued and unpaid taxes, whether or not disputed, and for all periods to and including the dates of such consolidated financial statements. Except as disclosed in writing to
the Underwriters, (i)no issues have been raised (and are currently pending) by any taxing authority in connection with any of the returns or taxes asserted as due from the



Company or its Subsidiaries, and (ii)no waivers of statutes of limitation with respect to the returns or collection of taxes have been given by or requested from the Company or
its Subsidiaries. The term “taxes” means all federal, state, local, foreign and other net income, gross income, gross receipts, sales, use, ad valorem, transfer, franchise, profits,
license, lease, service, service use, withholding, payroll, employment, excise, severance, stamp, occupation, premium, property, windfall profits, customs, duties or other taxes,
fees, assessments or charges of any kind whatever, together with any interest and any penalties, additions to tax or additional amounts with respect thereto. The term “returns”
means all returns, declarations, reports, statements and other documents required to be filed in respect to taxes.
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2.34.       ERISA Compliance.The Company is not subject to the Employee Retirement Income Security Act of 1974, as amended, or the regulations and published

interpretations thereunder.
 

2.35.       Compliance with Laws. Except as otherwise disclosed in the Registration Statement, Pricing Disclosure Package and Prospectus and as could not, individually
or in the aggregate, be expected to result in a Material Adverse Change, each of the Company and each Subsidiary, the Company: (A)is and at all times has been in compliance
with all statutes, rules, or regulations applicable to the services provided by the Company (“Applicable Laws”), except as could not, individually or in the aggregate, reasonably
be expected to have a Material Adverse Change; (B)has not received any warning letter, untitled letter or other correspondence or written notice from any other governmental
authority alleging or asserting noncompliance with any Applicable Laws or any licenses, certificates, approvals, clearances, authorizations, permits and supplements or
amendments thereto required by any such Applicable Laws (“Authorizations”); (C)possesses all material Authorizations and such material Authorizations are valid and in full
force and effect and are not in material violation of any term of any such Authorizations; (D)has not received written notice of any claim, action, suit, proceeding, hearing,
enforcement, investigation, arbitration or other action from any governmental authority or third party alleging that any product operation or activity is in violation of any
Applicable Laws or Authorizations and has no knowledge that any such governmental authority or third party is considering any such claim, litigation, arbitration, action, suit,
investigation or proceeding that if brought would result in a Material Adverse Change; (E)has not received written notice that any Governmental Authority has taken, is taking
or intends to take action to limit, suspend, modify or revoke any Authorizations and has no knowledge that any such Governmental Authority is considering such action; (F)has
filed, obtained, maintained or submitted all material reports, documents, forms, notices, applications, records, claims, submissions and supplements or amendments as required
by any Applicable Laws or Authorizations and that all such reports, documents, forms, notices, applications, records, claims, submissions and supplements or amendments were
complete and correct in all material respects on the date filed (or were corrected or supplemented by a subsequent submission); and (G)has not, either voluntarily or
involuntarily, initiated, conducted, or issued or caused to be initiated, conducted or issued, any recall, market withdrawal or replacement, safety alert, post-sale warning, or other
notice or action relating to the alleged lack of safety of any product or any alleged product defect or violation and, to the Company’s knowledge, no third party has initiated,
conducted or intends to initiate any such notice or action.
 

2.36.       Ineligible Issuer.At the time of filing the Registration Statement and any post-effective amendment thereto, at the time of effectiveness of the Registration
Statement and any amendment thereto, at the earliest time thereafter that the Company or another offering participant made a bona fide offer (within the meaning of Rule164(h)
(2)of the Securities Act Regulations) of the Shares and at the date hereof, the Company was not and is not an “ineligible issuer,” as defined in Rule405, without taking account
of any determination by the Commission pursuant to Rule 405 that it is not necessary that the Company be considered an ineligible issuer.
 

2.37.       Real Property.Except as set forth in the Registration Statement, the Pricing Disclosure Package and the Prospectus, the Company and its Subsidiaries have
good and marketable title in fee simple to, or have valid rights to lease or otherwise use, all items of real or personal property which are material to the business of the Company
and its Subsidiaries taken as a whole, in each case free and clear of all liens, encumbrances, security interests, claims and defects that do not, singly or in the aggregate,
materially affect the value of such property and do not materially interfere with the use made and proposed to be made of such property by the Company or its Subsidiaries; and
all of the leases and subleases material to the business of the Company and its Subsidiaries, considered as one enterprise, and under which the Company or any of its
Subsidiaries holds properties described in the Registration Statement, the Pricing Disclosure Package and the Prospectus, are in full force and effect, and neither the Company
nor any Subsidiary has received any written notice of any material claim of any sort that has been asserted by anyone adverse to the rights of the Company or any Subsidiary
under any of the leases or subleases mentioned above, or affecting or questioning the rights of the Company or such Subsidiary to the continued possession of the leased or
subleased premises under any such lease or sublease.
 

2.38.       Contracts Affecting Capital. There are no transactions, arrangements or other relationships between and/or among the Company, any of its affiliates (as such
term is defined in Rule405 of the Securities Act Regulations) and any unconsolidated entity, including, but not limited to, any structured finance, special purpose or limited
purpose entity that could reasonably be expected to materially affect the Company’s or its Subsidiaries’ liquidity or the availability of or requirements for their capital resources
required to be described in the Registration Statement, the Pricing Disclosure Package and the Prospectus which have not been described as required.
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2.39.       Loans to Directors or Officers.There are no outstanding loans, advances (except normal advances for business expenses in the ordinary course of business) or

guarantees or indebtedness by the Company or its Subsidiaries to or for the benefit of any of the officers or directors of the Company, its Subsidiaries or any of their respective
family members, except as disclosed in the Registration Statement, the Pricing Disclosure Package and the Prospectus.

 
2.40.       Industry Data; Forward-looking statements.The statistical and market-related data included in each of the Registration Statement, the Pricing Disclosure

Package and the Prospectus are based on or derived from sources that the Company reasonably and in good faith believes are reliable and accurate or represent the Company’s
good faith estimates that are made on the basis of data derived from such sources. No forward-looking statement (within the meaning of Section27A of the Securities Act and
Section 21E of the Exchange Act) contained in the Prospectus has been made or reaffirmed without a reasonable basis or has been disclosed other than in good faith.
  

2.41.       Electronic Road Show.The Company has made available a Bona Fide Electronic Road Show in compliance with Rule433(d)(8)(ii)of the Securities Act
Regulations such that no filing of any “road show” (as defined in Rule 433(h) of the Securities Act Regulations) is required in connection with the Offering.
 

2.42.       Margin Securities.The Company owns no “margin securities” as that term is defined in Regulation U of the Board of Governors of the Federal Reserve
System (the “Federal Reserve Board”), and none of the proceeds of Offering will be used, directly or indirectly, for the purpose of purchasing or carrying any margin security,
for the purpose of reducing or retiring any indebtedness which was originally incurred to purchase or carry any margin security or for any other purpose which might cause any
of the Common Stock to be considered a “purpose credit” within the meanings of Regulation T, U or X of the Federal Reserve Board.
 

2.43.       Dividends and Distributions. Except as disclosed in the Pricing Disclosure Package, Registration Statement and the Prospectus, no Subsidiary of the Company
is currently prohibited or restricted, directly or indirectly, from paying any dividends to the Company, from making any other distribution on such Subsidiary’s capital stock
from repaying to the Company any loans or advances to such Subsidiary from the Company or from transferring any of such Subsidiary’s property or assets to the Company or
any other Subsidiary of the Company.
 

2.44.       Lending Relationships. Except as disclosed in the Pricing Disclosure Package, Registration Statement and the Prospectus, the Company (i)does not have any
material lending or other relationship with any bank or lending affiliate of the Underwriters and (ii)does not intend to use any of the proceeds from the sale of the Shares
hereunder to repay any outstanding debt owed to any affiliate of the Underwriters.

 



2.45.       Smaller Reporting Company.  As of the time of filing of the Registration Statement, the Company was a “smaller reporting company,” as defined in Rule 12b-2
of the Exchange Act Regulations.

 
2.46.       Emerging Growth Company. From the time of the initial confidential submission of the Registration Statement to the Commission (or, if earlier, the first date

on which the Company engaged directly in or through any Person authorized to act on its behalf in any Testing-the Waters Communication) through the date hereof, the
Company has been and is an “emerging growth company,” as defined in Section 2(a) of the Securities Act (an “ Emerging Growth Company”). “Testing-the-Waters
Communication” means any oral or written communication with potential investors undertaken in reliance on Section 5(d) of the Securities Act.

 
2.47.       Testing-the-Waters Communications . The Company has not (i) alone engaged in any Testing-the-Waters Communications, other than Testing-the-Waters

Communications with the written consent of the Representative and with entities that are qualified institutional buyers within the meaning of Rule 144A under the Securities Act
or institutions that are accredited investors within the meaning of Rule 501 under the Securities Act and (ii) authorized anyone other than the Representative to engage in
Testing-the-Waters Communications. The Company confirms that the Representative has been authorized to act on its behalf in undertaking Testing-the-Waters
Communications. The Company has not distributed any Written Testing-the-Waters Communications other than those listed on Schedule 2-C hereto. “Written Testing-the-
Waters Communication” means any Testing-the-Waters Communication that is a written communication within the meaning of Rule 405 under the Securities Act.

 
2.48.        Directed Share Program. The Company represents and warrants that (i) the Registration Statement, the Pricing Disclosure Package and the Prospectus, any

Preliminary Prospectus and any Issuer Free Writing Prospectuses comply in all material respects, and any further amendments or supplements thereto will comply in all material
respects, with any applicable laws or regulations of foreign jurisdictions in which the Pricing Disclosure Package, the Prospectus, any Preliminary Prospectus and any Issuer
Free Writing Prospectus, as amended or supplemented, if applicable, are distributed in connection with the Directed Share Program, and that (ii) no authorization, approval,
consent, license, order, registration or qualification of or with any government, governmental instrumentality or court, other than such as have been obtained, is necessary under
the securities laws and regulations of foreign jurisdictions in which the Directed Shares are offered outside the United States. The Company has not offered, or caused the
Underwriters to offer, Shares to any person pursuant to the Directed Share Program with the specific intent to unlawfully influence (i) a client or prospective client of the
Company to alter the client’s or prospective client’s level or type of business with the Company, or (ii) a trade journalist or publication to write or publish favorable information
about the Company or its business.

 
2.48.        Reverse Stock Split. The Company has taken all necessary corporate action to effectuate a reverse stock split of its shares of Common Stock on the basis of

one (1) such share for each 1.6820384 issued and outstanding shares thereof (the “Reverse Stock Split”), such Reverse Stock Split to be effective no later than the first trading
day of the Firm Shares following the date hereof.
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3.             Covenants of the Company. The Company covenants and agrees as follows:
 

3.1.          Amendments to Registration Statement.The Company shall deliver to the Representative, prior to filing, any amendment or supplement to the Registration
Statement or Prospectus proposed to be filed after the Effective Date and not file any such amendment or supplement to which the Representative shall reasonably object in
writing.
 

3.2.         Federal Securities Laws.
 

3.2.1.       Compliance. The Company, subject to Section 3.2.2, shall comply in all material respects with the requirements of Rule 430A of the Securities Act
Regulations, and will notify the Representative promptly, and confirm the notice in writing, (i) when any post-effective amendment to the Registration Statement shall become
effective or any amendment or supplement to the Prospectus shall have been filed; (ii) of the receipt of any comments from the Commission; (iii) of any request by the
Commission for any amendment to the Registration Statement or any amendment or supplement to the Prospectus or for additional information; (iv) of the issuance by the
Commission of any stop order suspending the effectiveness of the Registration Statement or any post-effective amendment or of any order preventing or suspending the use of
any Preliminary Prospectus or the Prospectus, or of the suspension of the qualification of the Shares for offering or sale in any jurisdiction, or of the initiation or threatening of
any proceedings for any of such purposes or of any examination pursuant to Section 8(d)or 8(e) of the Securities Act concerning the Registration Statement and (v) if the
Company becomes the subject of a proceeding under Section 8A of the Securities Act in connection with the Offering of the Shares. The Company shall effect all filings
required under Rule 424(b) of the Securities Act Regulations, in the manner and within the time period required by Rule 424(b) (without reliance on Rule 424(b)(8)), and shall
take such steps as it deems necessary to ascertain promptly whether the form of prospectus transmitted for filing under Rule 424(b) was received for filing by the Commission
and, in the event that it was not, it will promptly file such prospectus. The Company shall use its reasonable best efforts to prevent the issuance of any stop order, prevention or
suspension and, if any such order is issued, to obtain the lifting thereof at the earliest possible moment.

 
3.2.2.       Continued Compliance. The Company shall comply in all material respects with the Securities Act, the Securities Act Regulations, the Exchange Act

and the Exchange Act Regulations so as to permit the completion of the distribution of the Shares as contemplated in this Agreement and in the Registration Statement, the
Pricing Disclosure Package and the Prospectus. If at any time when a prospectus relating to the Shares is (or, but for the exception afforded by Rule 172 of the Securities Act
Regulations (“Rule 172”), would be) required by the Securities Act to be delivered in connection with sales of the Shares, any event shall occur or condition shall exist as a
result of which it is necessary, in the opinion of counsel for the Underwriters or for the Company, to (i) amend the Registration Statement in order that the Registration
Statement will not include an untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary to make the statements therein not
misleading; (ii) amend or supplement the Pricing Disclosure Package or the Prospectus in order that the Pricing Disclosure Package or the Prospectus, as the case may be, will
not include any untrue statement of a material fact or omit to state a material fact necessary in order to make the statements therein not misleading in the light of the
circumstances existing at the time it is delivered to a purchaser or (iii) amend the Registration Statement or amend or supplement the Pricing Disclosure Package or the
Prospectus, as the case may be, in order to comply with the requirements of the Securities Act or the Securities Act Regulations, the Company will promptly (A) give the
Representative notice of such event; (B) prepare any amendment or supplement as may be necessary to correct such statement or omission or to make the Registration
Statement, the Pricing Disclosure Package or the Prospectus comply with such requirements and, a reasonable amount of time prior to any proposed filing or use, furnish the
Representative with copies of any such amendment or supplement and (C) file with the Commission any such amendment or supplement; provided that the Company shall not
file or use any such amendment or supplement to which the Representative or Representative’s Counsel shall reasonably object. The Company will furnish to the Underwriters
such number of copies of such amendment or supplement as the Underwriters may reasonably request. The Company has given the Representative notice of any filings made
pursuant to the Exchange Act or the Exchange Act Regulations within 48 hours prior to the Applicable Time. The Company shall give the Representative notice of its intention
to make any such filing from the Applicable Time until the later of the Closing Date and the exercise in full or expiration of the Over-allotment Option specified
in Section 1.2 hereof and will furnish the Representative with copies of the related document(s) a reasonable amount of time prior to such proposed filing, as the case may be,
and will not file or use any such document to which the Representative or counsel for the Underwriters shall reasonably object.
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3.2.3.       Exchange Act Registration. Until three (3) years after the date of this Agreement, the Company shall use its commercially reasonable efforts to

maintain the registration of the Common Stock under the Exchange Act.
 



3.2.4.       Free Writing Prospectuses. The Company agrees that, unless it obtains the prior consent of the Representative, it shall not make any offer relating to
the Shares that would constitute an Issuer Free Writing Prospectus or that would otherwise constitute a “free writing prospectus,” or a portion thereof, required to be filed by
the Company with the Commission or retained by the Company under Rule 433; provided that the Representative shall be deemed to have consented to each Issuer General Use
Free Writing Prospectus set forth in Schedule 2-B. The Company represents that it has treated or agrees that it will treat each such free writing prospectus consented to, or
deemed consented to, by the Underwriters as an “issuer free writing prospectus,” as defined in Rule 433, and that it has complied and will comply with the applicable
requirements of Rule 433 with respect thereto, including timely filing with the Commission where required, legending and record keeping. If at any time following issuance of
an Issuer Free Writing Prospectus there occurred or occurs an event or development as a result of which such Issuer Free Writing Prospectus conflicted or would conflict with
the information contained in the Registration Statement or included or would include an untrue statement of a material fact or omitted or would omit to state a material fact
necessary in order to make the statements therein, in the light of the circumstances existing at that subsequent time, not misleading, the Company will promptly notify the
Representative and will promptly amend or supplement, at its own expense, such Issuer Free Writing Prospectus to eliminate or correct such conflict, untrue statement or
omission.
 

3.2.5.       Testing-the-Waters Communications. If at any time following the distribution of any Written Testing-the-Waters Communication there occurred or
occurs an event or development as a result of which such Written Testing-the-Waters Communication included or would include an untrue statement of a material fact or
omitted or would omit to state a material fact necessary in order to make the statements therein, in the light of the circumstances existing at that subsequent time, not
misleading, the Company shall promptly notify the Representative and shall promptly amend or supplement, at its own expense, such Written Testing-the-Waters
Communication to eliminate or correct such untrue statement or omission.
 

3.3.         Delivery to the Underwriters of Registration Statements. The Company has delivered or made available or shall deliver or make available to the Representative
and Representative’s Counsel, without charge, signed copies of the Registration Statement as originally filed and each amendment thereto (including exhibits filed therewith)
and signed copies of all consents and certificates of experts, and upon request will also deliver to the Underwriters, without charge, a conformed copy of the Registration
Statement as originally filed and each amendment thereto (without exhibits) for each of the Underwriters. The copies of the Registration Statement and each amendment thereto
furnished to the Underwriters will be identical to the electronically transmitted copies thereof filed with the Commission pursuant to EDGAR, except to the extent permitted by
Regulation S-T.
 

3.4.         Delivery to the Underwriters of Prospectuses.The Company has delivered or made available or will deliver or make available to each Underwriter, without
charge, as many copies of each Preliminary Prospectus as such Underwriter reasonably requested, and the Company hereby consents to the use of such copies for purposes
permitted by the Securities Act. The Company will furnish to each Underwriter, without charge, during the period when a prospectus relating to the Shares is (or, but for the
exception afforded by Rule172, would be) required to be delivered under the Securities Act, such number of copies of the Prospectus (as amended or supplemented) as such
Underwriter may reasonably request. The Prospectus and any amendments or supplements thereto furnished to the Underwriters will be identical to the electronically
transmitted copies thereof filed with the Commission pursuant to EDGAR, except to the extent permitted by Regulation S-T.

 
3.5          Effectiveness and Events Requiring Notice to the Representative. The Company shall use its best efforts to cause the Registration Statement to remain effective

with a current prospectus for at least nine (9) months after the Applicable Time, and shall notify the Representative immediately and confirm the notice in writing: (i) of the
effectiveness of the Registration Statement and any amendment thereto; (ii) of the issuance by the Commission of any stop order or of the initiation, or the threatening, of any
proceeding for that purpose; (iii) of the issuance by any state securities commission of any proceedings for the suspension of the qualification of the Public Securities for
offering or sale in any jurisdiction or of the initiation, or the threatening, of any proceeding for that purpose; (iv) of the mailing and delivery to the Commission for filing of any
amendment or supplement to the Registration Statement or Prospectus; (v) of the receipt of any comments or request for any additional information from the Commission; and
(vi) of the happening of any event during the period described in this Section 3.5 that, in the judgment of the Company, makes any statement of a material fact made in the
Registration Statement, the Pricing Disclosure Package or the Prospectus untrue or that requires the making of any changes in (a) the Registration Statement in order to make
the statements therein not misleading, or (b) in the Pricing Disclosure Package or the Prospectus in order to make the statements therein, in light of the circumstances under
which they were made, not misleading. If the Commission or any state securities commission shall enter a stop order or suspend such qualification at any time, the Company
shall make every reasonable effort to obtain promptly the lifting of such order.
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3.6.          Review of Financial Statements.For a period of three (3)years after the date of this Agreement, the Company, at its expense, shall cause its regularly engaged

independent registered public accounting firm to review (but not audit) the Company’s financial statements for each of the three fiscal quarters immediately preceding the
announcement of any quarterly financial information.
 

3.7.          Listing. The Company shall use its commercially reasonable efforts to maintain the listing of the Shares on the Exchange for at least three (3)years from the
date of this Agreement.

 
3.8.         Financial Public Relations Firm. As of the Effective Date, the Company shall have retained a financial public relations firm reasonably acceptable to the

Representative and the Company, which shall initially be Financial Profiles, which firm shall be experienced in assisting issuers in initial public offerings of securities and in
their relations with their security holders, and shall retain such firm or another firm reasonably acceptable to the Representative for a period of not less than one (1) year after
the Effective Date.

 
3.9.          Reports to the Representative.

 
3.9.1.       Periodic Reports,etc . For a period of three (3) years after the date of this Agreement, the Company shall furnish or make available to the

Representative copies of such financial statements and other periodic and special reports as the Company from time to time furnishes generally to holders of any class of its
securities and also furnish or make available to the Representative: (i) a copy of each periodic report the Company shall be required to file with the Commission under the
Exchange Act and the Exchange Act Regulations; (ii) a copy of every press release and every news item and article with respect to the Company or its affairs which was
released by the Company; (iii) a copy of each Form 8-K prepared and filed by the Company; (iv) a copy of each registration statement filed by the Company under the Securities
Act; and (v) such additional documents and information with respect to the Company and the affairs of any future subsidiaries of the Company as the Representative may from
time to time reasonably requests; provided the Representative shall sign, if requested by the Company, a Regulation FD compliant confidentiality agreement which is reasonably
acceptable to the Representative and Representative’s Counsel in connection with the Representative’s receipt of such information. Documents filed with the Commission
pursuant to its EDGAR system shall be deemed to have been delivered to the Representative pursuant to this Section 3.9.1.
 

3.9.2.       Transfer Agent; Transfer Sheets. For a period of three (3) years after the date of this Agreement, the Company shall retain a transfer agent and
registrar acceptable to the Representative (the “Transfer Agent”) and shall furnish to the Representative at the Company’s sole cost and expense such transfer sheets of the
Company’s securities as the Representative may reasonably request, including the daily and monthly consolidated transfer sheets of the Transfer Agent and DTC. Continental
Stock Transfer & Trust Company is acceptable to the Representative to act as Transfer Agent for the Common Stock.
 

3.9.3.       Trading Reports. For a period of six (6) months after the date hereof, during such time as the Shares are listed on the Exchange, the Company shall
provide to the Representative, at the Company’s expense, such reports published by the Exchange relating to price trading of the Shares, as the Representative shall reasonably
request.
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3.10.       Payment of Expenses

 
3.10.1.     General Expenses Related to the Offering. The Company hereby agrees to pay on each of the Closing Date and the Option Closing Date, if any, to

the extent not paid at the Closing Date, all expenses incident to the performance of the obligations of the Company under this Agreement, including, but not limited to: (a) all
filing fees and communication expenses relating to the registration of the Shares to be sold in the Offering (including the Over-allotment Option) with the Commission; (b) all
Public Filing System filing fees associated with the review of the Offering by FINRA; (c) all fees, expenses and disbursements relating to the registration, qualification or
exemption of the Shares under the securities laws of such foreign jurisdictions as the Representative may reasonably designate; (d) the costs associated with receiving
commemorative mementos and lucite tombstones; (e) fees and expenses of the Representative’s Counsel; and (f) the Underwriters’ “road show” expenses for the Offering, with
all of the Underwriters’ actual out-of-pocket expenses under sub-sections 3.10.1(d)-(f) not to exceed $162,900. The Representative may deduct from the net proceeds of the
Offering payable to the Company on the Closing Date, or the Option Closing Date, if any, the expenses set forth herein to be paid by the Company to the
Underwriters; provided, however, that in the event that the Offering is terminated, the Company agrees to reimburse the Underwriters pursuant to Section 6.3 hereof.

  
3.11.       Application of Net Proceeds. The Company shall apply the net proceeds from the Offering received by it in a manner consistent with the application thereof

described under the caption “Use of Proceeds” in the Registration Statement, the Pricing Disclosure Package and the Prospectus.
 

3.12.       Delivery of Earnings Statements to Security Holders. The Company shall make generally available to its security holders as soon as practicable, but not later
than the first day of the fifteenth (15th) full calendar month following the date of this Agreement, an earnings statement (which need not be certified by an independent
registered public accounting firm unless required by the Securities Act or the Securities Act Regulations, but which shall satisfy the provisions of Rule158(a)under
Section 11(a) of the Securities Act) covering a period of at least twelve (12) consecutive months beginning after the date of this Agreement.
 

3.13.       Stabilization. Neither the Company nor, to its knowledge, any of its employees, directors or shareholders has taken or shall take, directly or indirectly, any
action designed to or that has constituted or that might reasonably be expected to cause or result in, under Regulation M of the Exchange Act, or otherwise, stabilization or
manipulation of the price of any security of the Company to facilitate the sale or resale of the Shares.
 

3.14.       Internal Controls. Except to the extent disclosed in the Registration Statement, Pricing Disclosure Package and Prospectus, the Company shall maintain a
system of internal accounting controls sufficient to provide reasonable assurances that: (i)transactions are executed in accordance with management’s general or specific
authorization; (ii)transactions are recorded as necessary in order to permit preparation of financial statements in accordance with GAAP and to maintain accountability for
assets; (iii)access to assets is permitted only in accordance with management’s general or specific authorization; and (iv)the recorded accountability for assets is compared with
existing assets at reasonable intervals and appropriate action is taken with respect to any differences.
 

3.15.       Accountants. As of the date of this Agreement, the Company has retained an independent registered public accounting firm reasonably acceptable to the
Representative, and the Company shall continue to retain a nationally recognized independent registered public accounting firm for a period of at least three (3) years after the
date of this Agreement. The Representative acknowledges that the Auditor is acceptable to the Representative.
 

3.16.       FINRA. For a period of ninety (90) days from the later of the Closing Date or the Option Closing Date, the Company shall advise the Representative (who
shall make an appropriate filing with FINRA) if it is or becomes aware that (i) any officer or director of the Company, (ii) any beneficial owner of 5% or more of any class of
the Company's securities or (iii) any beneficial owner of the Company's unregistered equity securities which were acquired during the 180 days immediately preceding the filing
of the original Registration Statement is or becomes an affiliate or associated person of a FINRA member participating in the Offering (as determined in accordance with the
rules and regulations of FINRA).
 

3.17.       No Fiduciary Duties. The Company acknowledges and agrees that the Underwriters’ responsibility to the Company is solely contractual in nature and that
none of the Underwriters or their affiliates or any selling agent shall be deemed to be acting in a fiduciary capacity, or otherwise owes any fiduciary duty to the Company or any
of its affiliates in connection with the Offering and the other transactions contemplated by this Agreement.
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3.18.       Company Lock-Up.
 

3.18.1.     Restriction on Sales of Capital Stock. The Company, on behalf of itself and any successor entity, agrees that, without the prior written consent of the
Representative, it will not, for a period of six months (6) months after the date of this Agreement (the “Lock-Up Period”), (i) offer, pledge, announce the intention to sell, sell,
contract to sell, sell any option or contract to purchase, purchase any option or contract to sell, grant or modify the terms of any option, right or warrant to purchase, lend, or
otherwise transfer or dispose of, directly or indirectly, any shares of capital stock of the Company or any securities convertible into or exercisable or exchangeable for shares of
capital stock of the Company or modify the terms of any existing securities, in each case, whether in conjunction with another broker-dealer or on the Company’s own volition;
(ii) file or cause to be filed any registration statement with the Commission relating to the offering of any shares of capital stock of the Company or any securities convertible
into or exercisable or exchangeable for shares of capital stock of the Company (other than pursuant to a registration statement on Form S-8 for employee benefit plans); or
(iii) enter into any swap or other arrangement that transfers to another, in whole or in part, any of the economic consequences of ownership of capital stock of the Company,
whether any such transaction described in clause (i), (ii) or (iii) above is to be settled by delivery of shares of capital stock of the Company or such other securities, in cash or
otherwise. The restrictions contained in this section shall not apply to (i) the Shares to be sold hereunder; and (ii) the issuance by the Company of Common Stock upon the
exercise of an outstanding option or warrant or the conversion of a security outstanding on the date hereof or disclosed in the Registration Statement and the Pricing Disclosure
Package.

 
Notwithstanding the foregoing, if (i) during the last 17 days of the Lock-Up Period, the Company issues an earnings release or material news or a material

event relating to the Company occurs, or (ii) prior to the expiration of the Lock-Up Period, the Company announces that it will release earnings results or becomes aware that
material news or a material event will occur during the 16-day period beginning on the last day of the Lock-Up Period, the restrictions imposed by this Section 3.18 shall
continue to apply until the expiration of the 18-day period beginning on the issuance of the earnings release or the occurrence of such material news or material event, as
applicable, unless the Representative waives, in writing, such extension; provided, however, that this extension of the Lock-Up Period shall not apply to the extent that FINRA
has amended or repealed NASD Rule 2711(f)(4), or has otherwise provided written interpretive guidance regarding such rule, in each case, so as to eliminate the prohibition of
any broker, dealer, or member of a national securities association from publishing or distributing any research report, with respect to the securities of an Emerging Growth
Company prior to or after the expiration of any agreement between the broker, dealer, or member of a national securities association and the Emerging Growth Company or its
shareholders that restricts or prohibits the sale of securities held by the Emerging Growth Company or its shareholders after the initial public offering date.

 
3.18.2.   Restriction on Continuous Offerings. Notwithstanding the restrictions contained in Section 3.18.1, the Company, on behalf of itself and any

successor entity, agrees that, without the prior written consent of the Representative, it will not, for a period of 12 months after the date of this Agreement, directly or indirectly
in any “at-the-market” or continuous equity transaction, offer to sell, sell, contract to sell, grant any option to sell or otherwise dispose of shares of capital stock of the Company
or any securities convertible into or exercisable or exchangeable for shares of capital stock of the Company.
 

3.19.       Release of D&O Lock-up Period. If the Representative, in its sole discretion, agrees to release or waive the restrictions set forth in the Lock-Up Agreements
described in Section 2.24 hereof for an officer or director of the Company and provides the Company with notice of the impending release or waiver at least three (3) Business



Days before the effective date of the release or waiver, the Company agrees to announce the impending release or waiver by a press release substantially in the form
of Exhibit B hereto through a major news service at least two (2) Business Days before the effective date of the release or waiver.
 

3.20.       Blue Sky Qualifications.The Company shall use its commercially reasonable efforts, in cooperation with the Underwriters, if necessary, to qualify the Shares
for offering and sale under the applicable securities laws of such states and other jurisdictions (domestic or foreign) as the Representative may designate and to maintain such
qualifications in effect so long as required to complete the distribution of the Shares; provided, however, that the Company shall not be obligated to file any general consent to
service of process or to qualify as a foreign corporation or as a dealer in securities in any jurisdiction in which it is not so qualified or to subject itself to taxation in respect of
doing business in any jurisdiction in which it is not otherwise so subject.
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3.21.       Reporting Requirements.The Company, during the period when a prospectus relating to the Shares is (or, but for the exception afforded by Rule172, would

be) required to be delivered under the Securities Act, will file all documents required to be filed with the Commission pursuant to the Exchange Act within the time periods
required by the Exchange Act and Exchange Act Regulations. Additionally, the Company shall report the use of proceeds from the issuance of the Shares as may be required
under Rule 463 under the Securities Act Regulations.

 
3.22.       Emerging Growth Company Status. The Company shall promptly notify the Representative if the Company ceases to be an Emerging Growth Company at any

time prior to the later of (i) completion of the distribution of the Public Securities within the meaning of the Securities Act and (ii) fifteen (15) days following the completion of
the Lock-Up Period.

 
3.23.        Directed Share Program. The Company will comply with all applicable securities and other laws, rules and regulations in each jurisdiction in which the

Directed Shares are offered in connection with the Directed Share Program.
 

4.             Conditions of Underwriters’ Obligations. The obligations of the Underwriters to purchase and pay for the Shares, as provided herein, shall be subject to (i)the
continuing accuracy of the representations and warranties of the Company as of the date hereof and as of each of the Closing Date and the Option Closing Date, if any; (ii)the
accuracy of the statements of officers of the Company made pursuant to the provisions hereof; (iii)the performance by the Company of its obligations hereunder; and (iv)the
following conditions:
 

4.1.         Regulatory Matters.
 

4.1.1.        Effectiveness of Registration Statement; Rule430A Information . The Registration Statement has become effective not later than 5:00 p.m., Eastern
time, on the date of this Agreement or such later date and time as shall be consented to in writing by you, and, at each of the Closing Date and any Option Closing Date, no stop
order suspending the effectiveness of the Registration Statement or any post-effective amendment thereto has been issued under the Securities Act, no order preventing or
suspending the use of any Preliminary Prospectus or the Prospectus has been issued and no proceedings for any of those purposes have been instituted or are pending or, to the
Company’s knowledge, contemplated by the Commission. The Company has complied with each request (if any) from the Commission for additional information. The
Prospectus containing the Rule430A Information shall have been filed with the Commission in the manner and within the time frame required by Rule424(b)(without reliance
on Rule424(b)(8)) or a post-effective amendment providing such information shall have been filed with, and declared effective by, the Commission in accordance with the
requirements of Rule 430A.
 

4.1.2.       FINRA Clearance. On or before the date of this Agreement, the Representative shall have received clearance from FINRA as to the amount of
compensation allowable or payable to the Underwriters as described in the Registration Statement.
 

4.1.3.       Exchange Share Market Clearance. On the Closing Date, the Firm Shares shall have been approved for listing on the Exchange, subject only to
official notice of issuance. On the first Option Closing Date (if any), the Option Shares shall have been approved for listing on the Exchange, subject only to official notice of
issuance.
 

4.2.         Company Counsel Matters.
 

4.2.1.       Closing Date Opinion of Counsel for the Company. On the Closing Date, the Representative shall have received the favorable opinion and negative
assurances statement of Manatt, Phelps & Phillips LLP, counsel for the Company, dated the Closing Date, in form and substance reasonably satisfactory to Representative’s
Counsel addressed to the Representative and stating that such opinions may be relied upon by Representative’s Counsel.
 

4.2.3.       Option Closing Date Opinion of Counsel for the Company. On the Option Closing Date, if any, the Representative shall have received the favorable
opinion and negative assurances statement of Manatt, Phelps & Phillips LLP, counsel for the Company, dated the Option Closing Date, addressed to the Representative and in
form and substance reasonably satisfactory to the Representative’s Counsel, confirming as of the Option Closing Date, the statements made by such counsel in their opinions
delivered on the Closing Date.
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4.2.5.         Reliance. In rendering such opinions, such counsel may rely: (i) as to matters involving the application of laws other than the laws of the United

States and jurisdictions in which they are admitted, to the extent such counsel deems proper and to the extent specified in such opinion, if at all, upon an opinion or opinions (in
form and substance reasonably satisfactory to the Representative) of other counsel reasonably acceptable to the Representative, familiar with the applicable laws; and (ii) as to
matters of fact, to the extent they deem proper, on certificates or other written statements of officers of the Company and officers of departments of various jurisdictions having
custody of documents respecting the corporate existence or good standing of the Company, provided that copies of any such statements or certificates shall be delivered to
Representative’s Counsel if requested.
 

4.3.         Comfort Letters.
 

4.3.1.       Cold Comfort Letter. At the time this Agreement is executed you shall have received a cold comfort letter containing statements and information of
the type customarily included in accountants’ comfort letters with respect to the financial statements and certain financial information contained in the Registration Statement,
the Pricing Disclosure Package and the Prospectus, addressed to the Representative and in form and substance satisfactory in all material respects to you and to the Auditor,
dated as of the date of this Agreement.
 

4.3.2.       Bring-down Comfort Letter. At each of the Closing Date and the Option Closing Date, if any, the Representative shall have received from the
Auditor a letter, dated as of the Closing Date or the Option Closing Date, as applicable, to the effect that the Auditor reaffirms the statements made in the letter furnished
pursuant to Section 4.3.1, except that the specified date referred to shall be a date not more than three (3)Business Days prior to the Closing Date or the Option Closing Date, as
applicable.



 
4.4.         Officers’ Certificates.

 
4.4.1.       Officers’ Certificate. The Company shall have furnished to the Representative a certificate, dated the Closing Date and any Option Closing Date (if

such date is other than the Closing Date), of its Chief Executive Officer, its President and its Chief Financial Officer stating on behalf of the Company and not in an individual
capacity that (i)such officers have carefully examined the Registration Statement, the Pricing Disclosure Package, any Issuer Free Writing Prospectus and the Prospectus and,
in their opinion, the Registration Statement and each amendment thereto, as of the Applicable Time and as of the Closing Date (or any Option Closing Date if such date is other
than the Closing Date) did not include any untrue statement of a material fact and did not omit to state a material fact required to be stated therein or necessary to make the
statements therein not misleading, and the Pricing Disclosure Package, as of the Applicable Time and as of the Closing Date (or any Option Closing Date if such date is other
than the Closing Date), any Issuer Free Writing Prospectus as of its date and as of the Closing Date (or any Option Closing Date if such date is other than the Closing Date), the
Prospectus and each amendment or supplement thereto, as of the respective date thereof and as of the Closing Date, did not include any untrue statement of a material fact and
did not omit to state a material fact necessary in order to make the statements therein, in the light of the circumstances in which they were made, not misleading, (ii)since the
Effective Date of the Registration Statement, no event has occurred which should have been set forth in a supplement or amendment to the Registration Statement, the Pricing
Disclosure Package or the Prospectus, (iii)to the best of their knowledge after reasonable investigation, as of the Closing Date (or any Option Closing Date if such date is other
than the Closing Date), the representations and warranties of the Company in this Agreement are true and correct in all material respects (except for those representations and
warranties qualified as to materiality, which shall be true and correct in all respects and except for those representations and warranties which refer to facts existing at a specific
date, which shall be true and correct as of such date) and the Company has complied with all agreements and satisfied all conditions on its part to be performed or satisfied
hereunder at or prior to the Closing Date (or any Option Closing Date if such date is other than the Closing Date), and (iv)there has not been, subsequent to the date of the most
recent audited financial statements included in the Pricing Disclosure Package, a Material Adverse Change.
 

4.4.2.       Secretary’s Certificate. At each of the Closing Date and the Option Closing Date, if any, the Representative shall have received a certificate of the
Company signed by the Secretary of the Company, dated the Closing Date or the Option Date, as the case may be, respectively, certifying on behalf of the Company and not in
an individual capacity: (i)that each of the Charter and Bylaws is true and complete, has not been modified and is in full force and effect; (ii)that the resolutions of the
Company’s Board of Directors (and any pricing committee thereof) relating to the Offering are in full force and effect and have not been modified; (iii)as to the accuracy and
completeness of all correspondence between the Company or its counsel and the Commission; and (iv)as to the incumbency of the officers of the Company. The documents
referred to in such certificate shall be attached to such certificate.
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4.5.         No Material Changes. Prior to and on each of the Closing Date and each Option Closing Date, if any: (i)there shall have been no Material Adverse Change in

the condition or prospects or the business activities, financial or otherwise, of the Company from the latest dates as of which such condition is set forth in the Registration
Statement, the Pricing Disclosure Package and the Prospectus; (ii)no action, suit or proceeding, at law or in equity, shall have been pending or, to the knowledge of the
Company, threatened against the Company or any Insider before or by any court or federal or state commission, board or other administrative agency wherein an unfavorable
decision, ruling or finding may reasonably be expected to cause a Material Adverse Change, except as set forth in the Registration Statement, the Pricing Disclosure Package
and the Prospectus; (iii)no stop order shall have been issued by the Commission under the Securities Act and no proceedings therefor shall have been initiated or threatened by
the Commission; and (iv)the Registration Statement, the Pricing Disclosure Package and the Prospectus and any amendments or supplements thereto shall contain all material
statements which are required to be stated therein in accordance with the Securities Act and the Securities Act Regulations and shall conform in all material respects to the
requirements of the Securities Act and the Securities Act Regulations, and neither the Registration Statement, the Pricing Disclosure Package nor the Prospectus nor any
amendment or supplement thereto shall contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the
statements therein, in light of the circumstances under which they were made, not misleading. 
 

4.6.         Delivery of Agreements.
 

4.6.1.       Lock-Up Agreements. On or before the date of this Agreement, the Company shall have delivered to the Representative executed copies of the Lock-
Up Agreements from each of the persons listed in Schedule 3 hereto.

 
4.6.2        Reverse Stock Split. Not later than the first trading day of the Firm Shares following the date hereof, the Reverse Stock Split shall be effective.
 

4.7.         Additional Documents. At the Closing Date and at each Option Closing Date (if any) Representative’s Counsel shall have been furnished with such documents
and opinions as they may require for the purpose of enabling Representative’s Counsel to deliver an opinion to the Underwriters, or in order to evidence the accuracy of any of
the representations or warranties, or the fulfillment of any of the conditions, herein contained; and all proceedings taken by the Company in connection with the issuance and
sale of the Shares as herein contemplated shall be satisfactory in form and substance to the Representative and Representative’s Counsel.
 
5.            Indemnification.
 

5.1.         Indemnification of the Underwriters.
 

5.1.1.       General. Subject to the conditions set forth below, the Company agrees to indemnify, defend and hold harmless each Underwriter, its affiliates and
each of its and their respective directors, officers, members, employees, representatives, partners, shareholders, affiliates, counsel, and agents and each person, if any, who
controls any such Underwriter within the meaning of Section15 of the Securities Act or Section20 of the Exchange Act (collectively the “ Underwriter Indemnified Parties,”
and each an “Underwriter Indemnified Party”), from and against any and all loss, liability, claim, damage and expense whatsoever (including but not limited to any and all
legal or other expenses reasonably incurred in investigating, preparing or defending against any litigation, commenced or threatened, or any claim whatsoever, whether arising
out of any action between any of the Underwriter Indemnified Parties and the Company or between any of the Underwriter Indemnified Parties and any third party, or
otherwise) to which they or any of them may become subject under the Securities Act, the Exchange Act or any other statute or at common law or otherwise or under the laws
of foreign countries (a “Claim”), arising out of or based upon any untrue statement or alleged untrue statement of a material fact contained, or the omission or alleged omission
therefrom of a material fact required to be stated therein or necessary to make the statements therein, in the light of the circumstances under which they were made, not
misleading, in (A)the Registration Statement, the Pricing Disclosure Package, any Preliminary Prospectus, the Prospectus, or in any Issuer Free Writing Prospectus or in any
Written Testing-the-Waters Communication (as from time to time each may be amended and supplemented); (B)any materials or information provided to investors by, or with
the approval of, the Company in connection with the marketing of the Offering, including any “road show” or investor presentations made to investors by the Company (whether
in person or electronically); or (C) any application or other document or written communication (in this Section 5, collectively called “application”) executed by the Company or
based upon written information furnished by the Company in any jurisdiction in order to qualify the Shares under the securities laws thereof or filed with the Commission, any
state securities commission or agency, the Exchange or any other national securities exchange; unless, with respect to each subsection (A)through (C), such statement or
omission was made in reliance upon, and in conformity with, the Underwriters’ Information. With respect to any untrue statement or omission or alleged untrue statement or
omission made in the Registration Statement, Pricing Disclosure Package or Prospectus, the indemnity agreement contained in this Section 5.1.1shall not inure to the benefit of
any Underwriter Indemnified Party to the extent that any loss, liability, claim, damage or expense of such Underwriter Indemnified Party results from the fact that a copy of the
Prospectus was not given or sent to the person asserting any such loss, liability, claim or damage at or prior to the written confirmation of sale of the Shares to such person as
required by the Securities Act and the Securities Act Regulations, and if the untrue statement or omission has been corrected in the Prospectus, unless such failure to deliver the
Prospectus was a result of non-compliance by the Company with its obligations under Section 3.3hereof. The Company also agrees that it will reimburse each Underwriter
Indemnified Party for all reasonable fees and expenses for which documentation of such is provided to the Company (including but not limited to any and all legal or other
expenses reasonably incurred in investigating, preparing or defending against any litigation, commenced or threatened, or any claim whatsoever, whether arising out of any
action between any of the Underwriter Indemnified Parties and the Company or between any of the Underwriter Indemnified Parties and any third party, or otherwise)



(collectively, the “Expenses”).
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5.1.2.       Procedure. If any action is brought against an Underwriter Indemnified Party in respect of which indemnity may be sought against the Company

pursuant to Section 5.1.1, such Underwriter Indemnified Party shall promptly notify the Company in writing of the institution of such action and the Company shall assume the
defense of such action, including the employment and fees of counsel (subject to the approval of such Underwriter Indemnified Party (which approval shall not be unreasonably
withheld)) and payment of actual expenses if an Underwriter Indemnified Party requests that the Company do so. Such Underwriter Indemnified Party shall have the right to
employ its or their own counsel in any such case, and upon the written authorization of the Company (which authorization shall not be unreasonably withheld),the fees and
expenses of such counsel shall be at the expense of the Company and shall be advanced by the Company, provided, however, that the Company shall not be obligated to bear
the reasonable fees and expenses of more than one firm of attorneys selected by the Underwriter Indemnified Party (in addition to local counsel). Notwithstanding anything to
the contrary contained herein, and provided that the Company has timely honored its obligations under Section 5, the Underwriter Indemnified Party shall not enter into any
settlement without the prior written consent (which shall not be unreasonably withheld) of the terms of any settlement by the Company. The Company shall not be liable for any
settlement of any action effected without its prior written consent (which shall not be unreasonably withheld). In addition, the Company shall not, without the prior written
consent of the Underwriter Indemnified Party (which consent shall not be unreasonably withheld), settle, compromise or consent to the entry of any judgment in or otherwise
seek to terminate any pending or threatened action in respect of which reimbursement, indemnification or contribution may be sought hereunder (whether or not such
Underwriter Indemnified Party is a party thereto) unless such settlement, compromise, consent or termination (i)includes an unconditional release of each Underwriter
Indemnified Party, reasonably acceptable to such Underwriter Indemnified Party, from all liabilities, expenses and claims arising out of such action for which indemnification
or contribution may be sought and (ii)does not include a statement as to or an admission of fault, culpability or a failure to act, by or on behalf of any Underwriter Indemnified
Party.
 

5.2.         Indemnification of the Company. Each Underwriter, severally and not jointly, agrees to indemnify and hold harmless the Company, its directors, its officers
who signed the Registration Statement and persons who control the Company within the meaning of Section15 of the Securities Act or Section20 of the Exchange Act against
any and all loss, liability, claim, damage and expense described in the foregoing indemnity from the Company to the several Underwriters, as incurred, but only with respect to
such losses, liabilities, claims, damages and expenses (or actions in respect thereof) which arise out of or are based upon untrue statements or omissions, or alleged untrue
statements or omissions made in the Registration Statement, any Preliminary Prospectus, the Pricing Disclosure Package or Prospectus or any amendment or supplement thereto
or in any application, in reliance upon, and in conformity with, the Underwriters’ Information. In case any action shall be brought against the Company or any other person so
indemnified based on any Preliminary Prospectus, the Registration Statement, the Pricing Disclosure Package or Prospectus or any amendment or supplement thereto or any
application, and in respect of which indemnity may be sought against any Underwriter, such Underwriter shall have the rights and duties given to the Company, and the
Company and each other person so indemnified shall have the rights and duties given to the several Underwriters by the provisions of Section 5.1.2. The Company agrees
promptly to notify the Representative of the commencement of any litigation or proceedings against the Company or any of its officers, directors or any person, if any, who
controls the Company within the meaning of Section15 of the Securities Act or Section20 of the Exchange Act, in connection with the issuance and sale of the Shares or in
connection with the Registration Statement, the Pricing Disclosure Package, the Prospectus, or any Issuer Free Writing Prospectus or any Written Testing-the-Waters
Communication.
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5.3.         Contribution. If the indemnification provided for in this Section5 shall for any reason be unavailable to or insufficient to hold harmless an indemnified party

under Section5.1 or 5.2 in respect of any liabilities and Expenses referred to therein, then each indemnifying party shall, in lieu of indemnifying such indemnified party,
contribute to the amount paid or payable by such indemnified party as a result of such liabilities and Expenses, (i) in such proportion as shall be appropriate to reflect the relative
benefits received by the Company, on the one hand, and each of the Underwriters, on the other hand, from the Offering, or (ii)if the allocation provided by clause (i)above is
not permitted by applicable law, in such proportion as is appropriate to reflect not only the relative benefits referred to in clause (i)above but also the relative fault of the
Company, on the one hand, and the Underwriters, on the other hand, in connection with the matters as to which such liabilities or Expenses relate, as well as any other relevant
equitable considerations. The relative benefits received by the Company, on the one hand, and the Underwriters, on the other, with respect to such Offering shall be deemed to
be in the same proportion as the total net proceeds actually received by the Company from the Offering of the Shares purchased under this Agreement (before deducting
expenses) received by the Company bear to the total underwriting discounts and commissions actually received by the Underwriters in connection with the Offering, in each case
as set forth in the table on the cover pageof the Prospectus. The relative fault of the Company, on the one hand, and the Underwriters, on the other shall be determined by
reference to, among other things, whether the untrue or alleged untrue statement of a material fact or the omission or alleged omission to state a material fact relates to
information supplied by the Company, on the one hand, or the Underwriters, on the other, and the parties’ relative intent, knowledge, access to information and opportunity to
correct or prevent such untrue statement, omission, act or failure to act; providedthat the parties hereto agree that the written information furnished to the Company through the
Representative by or on behalf of any Underwriter for use in any Preliminary Prospectus, any Registration Statement or the Prospectus, or in any amendment or supplement
thereto, consists solely of the Underwriters’ Information. The Company and the Underwriters agree that it would not be just and equitable if contributions pursuant to this
subsection (d)were determined by pro rata allocation (even if the Underwriters were treated as one entity for such purpose) or by any other method of allocation which does not
take into account the equitable considerations referred to above in this subsection (d). Notwithstanding the above, no person guilty of fraudulent misrepresentation within the
meaning of Section 11(f) of the Securities Act shall be entitled to contribution from a party who was not guilty of such fraudulent misrepresentation.
 

5.4.         Limitation. The Company also agrees that no Underwriter Indemnified Party shall have any liability (whether direct or indirect, in contract or tort or otherwise)
to the Company for or in connection with advice or services rendered or to be rendered by any Underwriter Indemnified Party pursuant to this Agreement, the transactions
contemplated thereby or any Underwriter Indemnified Party’s actions or inactions in connection with any such advice, services or transactions, except to the extent that a court
of competent jurisdiction has made a finding that liabilities (and related Expenses) of the Company have resulted from such Underwriter Indemnified Party’s fraud, bad faith,
gross negligence or willful misconduct in connection with any such advice, actions, inactions or services or such Underwriter Indemnified Party’s breach of this Agreement or
any obligations of confidentiality owed to the Company.
 

5.5.         Survival & Third-Party Beneficiaries. The advancement, reimbursement, indemnity and contribution obligations set forth in this Section5 shall remain in full
force and effect regardless of any termination of, or the completion of any Underwriter Indemnified Party’s services under or in connection with, this Agreement. Each
Underwriter Indemnified Party’s is an intended third-party beneficiary of this Section5, and has the right to enforce the provisions of Section5 as if he/she/it was a party to this
Agreement. 

 
5.6.          Directed Share Program Indemnification.
 

5.6.1.       Indemnification. The Company agrees to indemnify and hold harmless the Underwriters, their affiliates, directors and officers and each person, if
any, who controls an Underwriter within the meaning of either Section15 of the Securities Act or Section20 of the Exchange Act (each a “ Directed Share Underwriter
Entity”) from and against any and all losses, claims, damages and liabilities (including, without limitation, any legal fees and other expenses incurred in connection with
defending or investigating any suit, action or proceeding or any claim asserted, as such fees and expenses are incurred)(i) caused by any untrue statement or alleged untrue
statement of a material fact contained in any material prepared by or with the consent of the Company for distribution to Participants in connection with the Directed Share
Program or caused by any omission or alleged omission to state therein a material fact necessary to make the statements therein, in light of the circumstances under which they
were made, not misleading; (ii)caused by the failure of any Participant to pay for and accept delivery of Directed Shares that the Participant agreed to purchase; or (iii)related



to, arising out of, or in connection with the Directed Share Program, other than losses, claims, damages or liabilities (or expenses relating thereto) that are finally judicially
determined to have resulted from the bad faith or gross negligence of the Directed Share Underwriter Entities.

 
5.6.2        Procedure. In case any proceeding (including any governmental investigation) shall be instituted involving any Directed Share Underwriter Entity in

respect of which indemnity may be sought pursuant to paragraph 5.6.1 above, the Directed Share Underwriter Entity seeking indemnity shall promptly notify the Company in
writing and the Company, upon request of the Directed Share Underwriter Entity, shall retain counsel reasonably satisfactory to the Directed Share Underwriter Entity to
represent the Directed Share Underwriter Entity and any others the Company may designate in such proceeding and shall pay the reasonable fees and disbursements of such
counsel related to such proceeding. In any such proceeding, any Directed Share Underwriter Entity shall have the right to retain its own counsel, but the fees and expenses of
such counsel shall be at the expense of such Directed Share Underwriter Entity unless (i) the Company and such Directed Share Underwriter Entity shall have mutually agreed
to the retention of such counsel, (ii) the Company has failed within a reasonable time to retain counsel reasonably satisfactory to such Directed Share Underwriter Entity, (iii)
the Directed Share Underwriter Entity shall have reasonably concluded that there may be legal defenses available to it that are different from or in addition to those available to
the Company or (iv) the named parties to any such proceeding (including any impleaded parties) include both the Company and the Directed Share Underwriter Entity and
representation of both parties by the same counsel would be inappropriate due to actual or potential differing interests between them. The Company shall not, in respect of the
legal expenses of the Directed Share Underwriter Entities in connection with any proceeding or related proceedings in the same jurisdiction, be liable for the fees and expenses
of more than one separate firm (in addition to any local counsel) for all Directed Share Underwriter Entities. The Company shall not be liable for any settlement of any
proceeding effected without its written consent, but if settled with such consent, the Company agrees to indemnify the Directed Share Underwriter Entities from and against any
loss or liability by reason of such settlement. Notwithstanding the foregoing sentence, if at any time any Directed Share Underwriter Entity shall have requested the Company to
reimburse such Directed Share Underwriter Entity for fees and expenses of counsel as contemplated by the second and third sentences of this paragraph, the Company agrees
that it shall be liable for any settlement of any proceeding effected without its written consent if (i) such settlement is entered into more than 30 days after receipt by the
Company of the aforesaid request and (ii) the Company shall not have reimbursed such Directed Share Underwriter Entity in accordance with such request prior to the date of
such settlement. The Company shall not, without the prior written consent of the Directed Share Underwriter Entities, effect any settlement of any pending or threatened
proceeding in respect of which any Directed Share Underwriter Entity is or could have been a party and indemnity could have been sought hereunder by such Directed Share
Underwriter Entity, unless (x) such settlement includes an unconditional release of the Directed Share Underwriter Entities from all liability on claims that are the subject matter
of such proceeding and (y) does not include any statement as to or any admission of fault, culpability or a failure to act by or on behalf of the Directed Share Underwriter Entity.
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5.6.3 Contribution. To the extent the indemnification provided for in paragraph 5.6.1 above is unavailable to a Directed Share Underwriter Entity or

insufficient in respect of any losses, claims, damages or liabilities referred to therein, then the Company in lieu of indemnifying the Directed Share Underwriter Entity
thereunder, shall contribute to the amount paid or payable by the Directed Share Underwriter Entity as a result of such losses, claims, damages or liabilities (1) in such
proportion as is appropriate to reflect the relative benefits received by the Company on the one hand and the Directed Share Underwriter Entities on the other hand from the
offering of the Directed Shares or (2) if the allocation provided by clause 5.6.3(1) above is not permitted by applicable law, in such proportion as is appropriate to reflect not
only the relative benefits referred to in clause 5.6.3(1) above but also the relative fault of the Company on the one hand and of the Directed Share Underwriter Entities on the
other hand in connection with any statements or omissions that resulted in such losses, claims, damages or liabilities, as well as any other relevant equitable considerations. The
relative benefits received by the Company on the one hand and the Directed Share Underwriter Entities on the other hand in connection with the offering of the Directed Shares
shall be deemed to be in the same respective proportions as the net proceeds from the offering of the Directed Shares (before deducting expenses) and the total underwriting
discounts and commissions received by the Directed Share Underwriter Entities for the Directed Shares, bear to the aggregate public offering price of the Directed Shares. If the
loss, claim, damage or liability is caused by an untrue or alleged untrue statement of material fact or the omission or alleged omission to state a material fact, the relative fault of
the Company on the one hand and the Directed Share Underwriter Entities on the other hand shall be determined by reference to, among other things, whether the untrue or
alleged untrue statement or the omission or alleged omission relates to information supplied by the Company or by the Directed Share Underwriter Entities and the parties’
relative intent, knowledge, access to information and opportunity to correct or prevent such statement or omission.

 
The Company and the Directed Share Underwriter Entities agree that it would be not just or equitable if contribution pursuant to the paragraph above were

determined by pro rata allocation (even if the Directed Share Underwriter Entities were treated as one entity for such purpose) or by any other method of allocation that does not
take account of the equitable considerations referred to in the paragraph above. The amount paid or payable by the Directed Share Underwriter Entities as a result of the losses,
claims, damages and liabilities referred to in the immediately preceding paragraph shall be deemed to include, subject to the limitations set forth above, any legal or other
expenses reasonably incurred by the Directed Share Underwriter Entities in connection with investigating or defending such any action or claim. Notwithstanding the provisions
of the paragraph above, no Directed Share Underwriter Entity shall be required to contribute any amount in excess of the amount by which the total price at which the Directed
Shares distributed to the public were offered to the public exceeds the amount of any damages that such Directed Share Underwriter Entity has otherwise been required to pay.
No person guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from any person who was not guilty
of such fraudulent misrepresentation. The remedies provided for in paragraphs 5.6.1 through 5.6.3 are not exclusive and shall not limit any rights or remedies which may
otherwise be available to any indemnified party at law or in equity.

 
5.6.4.       Survival. The indemnity and contribution provisions contained in paragraphs 5.6.1 through 5.6.4 shall remain operative and in full force and effect

regardless of (i) any termination of this Agreement, (ii) any investigation made by or on behalf of any Directed Share Underwriter Entity or the Company, its officers or
directors or any person controlling the Company and (iii) acceptance of and payment for any of the Directed Shares.

 
6.             Default by an Underwriter.

 
6.1.          Default Not Exceeding 10% of Firm Shares or Option Shares. If any Underwriter or Underwriters shall default in its or their obligations to purchase the Firm

Shares or the Option Shares, if the Over-allotment Option is exercised hereunder, and if the number of the Firm Shares or Option Shares with respect to which such default
relates does not exceed in the aggregate 10% of the number of Firm Shares or Option Shares that all Underwriters have agreed to purchase hereunder, then such Firm Shares or
Option Shares to which the default relates shall be purchased by the non-defaulting Underwriters in proportion to their respective commitments hereunder.
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6.2.          Default Exceeding 10% of Firm Shares or Option Shares. In the event that the default addressed in Section 6.1 relates to more than 10% of the Firm Shares or

Option Shares, the Representative may in its discretion arrange for itself or for another party or parties to purchase such Firm Shares or Option Shares to which such default
relates on the terms contained herein. If, within one (1) Business Day after such default relating to more than 10% of the Firm Shares or Option Shares, such Representative does
not arrange for the purchase of such Firm Shares or Option Shares, then the Company shall be entitled to a further period of one (1) Business Day within which to procure
another party or parties satisfactory to the Representative to purchase said Firm Shares or Option Shares on such terms. In the event that neither the Representative nor the
Company arrange for the purchase of the Firm Shares or Option Shares to which a default relates as provided in this Section 6, this Agreement will automatically be terminated
by the Representative or the Company without liability on the part of the Company (except as provided in Sections 8.3 and 5 hereof) or the several Underwriters (except as
provided in Section 5 hereof); provided, however, that if such default occurs with respect to the Option Shares, this Agreement will not terminate as to the Firm Shares; and
provided, further, that nothing herein shall relieve a defaulting Underwriter of its liability, if any, to the other Underwriters and to the Company for damages occasioned by its
default hereunder.

 



6.3. Postponement of Closing Date. In the event that the Firm Shares or Option Shares to which the default relates are to be purchased by the non-defaulting
Underwriters, or are to be purchased by another party or parties as aforesaid, the Representative or the Company shall have the right to postpone the Closing Date or Option
Closing Date for a reasonable period, but not in any event exceeding five (5) Business Days, in order to effect whatever changes may thereby be made necessary in the
Registration Statement, the Pricing Disclosure Package or the Prospectus or in any other documents and arrangements, and the Company agrees to file promptly any
amendment to the Registration Statement, the Pricing Disclosure Package or the Prospectus that in the opinion of counsel for the Underwriter may thereby be made necessary.
The term “Underwriter” as used in this Agreement shall include any party substituted under this Section 6with like effect as if it had originally been a party to this Agreement
with respect to such Firm Shares or Option Shares.
 
7.             Effective Date of this Agreement and Termination Thereof.
 

7.1.         Effective Date. This Agreement shall become effective when both the Company and the Representative have executed the same and delivered counterparts of
such signatures to the other party.
 

7.2.         Termination. The Representative shall have the right to terminate this Agreement at any time prior to any Closing Date, (i)if any domestic or international
event or act or occurrence has materially disrupted, or in your opinion will in the immediate future materially disrupt, general securities markets in the United States; or (ii)if
trading on the New York Stock Exchange or the Nasdaq Stock Market LLC shall have been suspended or materially limited, or minimum or maximum prices for trading shall
have been fixed, or maximum ranges for prices for securities shall have been required by FINRA or by order of the Commission or any other government authority having
jurisdiction; or (iii)if the United States shall have become involved in a new war or an increase in major hostilities; or (iv)if a banking moratorium has been declared by a New
York State or federal authority; or (v) if a moratorium on foreign exchange trading has been declared which materially adversely impacts the United States securities markets; or
(vi)if the Company shall have sustained a material loss by fire, flood, accident, hurricane, earthquake, theft, sabotage or other calamity or malicious act which, whether or not
such loss shall have been insured, will, in your opinion, make it inadvisable to proceed with the delivery of the Firm Shares or Option Shares; or (vii)if the Company is in
material breach of any of its representations, warranties or covenants hereunder; or (viii)if the Representative shall have become aware after the date hereof of such a Material
Adverse Change, or such adverse material change in general market conditions as in the Representative’s judgment would make it impracticable to proceed with the offering,
sale and/or delivery of the Shares or to enforce contracts made by the Underwriters for the sale of the Shares.
 

7.3.         Expenses. Notwithstanding anything to the contrary in this Agreement, in the event that this Agreement shall not be carried out for any reason whatsoever,
within the time specified herein or any extensions thereof pursuant to the terms herein, the Company shall be obligated to pay to the Underwriters their actual and accountable
out-of-pocket expenses related to the transactions contemplated herein then due and payable up to the amounts set forth in Section 3.10.1and upon demand the Company shall
pay such amount thereof to the Representative on behalf of the Underwriters; provided, however, that such expense cap in no way limits or impairs the indemnification and
contribution provisions of this Agreement. Notwithstanding the foregoing, any advance received by the Representative will be reimbursed to the Company to the extent not
actually incurred in compliance with FINRA Rule 5110(g)(4)(A).
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7.4.          Indemnification. Notwithstanding any contrary provision contained in this Agreement, any election hereunder or any termination of this Agreement, and

whether or not this Agreement is otherwise carried out, the provisions of Section 5shall remain in full force and effect and shall not be in any way affected by, such election or
termination or failure to carry out the terms of this Agreement or any part hereof.
 

7.5.          Representations, Warranties, Agreements to Survive. All representations, warranties and agreements contained in this Agreement or in certificates of officers
of the Company submitted pursuant hereto, shall remain operative and in full force and effect regardless of (i)any investigation made by or on behalf of any Underwriter or its
Affiliates or selling agents, any person controlling any Underwriter, its officers or directors or any person controlling the Company or (ii)delivery of and payment for the
Shares.
 
8.             Miscellaneous.
 

8.1.         Notices. All communications hereunder, except as herein otherwise specifically provided, shall be in writing and shall be mailed (registered or certified mail,
return receipt requested), personally delivered or sent by facsimile transmission and confirmed and shall be deemed given when so delivered or faxed and confirmed or if
mailed, two (2) days after such mailing.
 

If to the Representative:
 

Spartan Capital Securities, LLC
45 Broadway
New York, NY 10006
Attn: Kim Monchik
Fax No. (212) 785-4565

 
With a copy (which shall not constitute notice) to:

 
Bevilacqua PLLC
1050 Connecticut Ave, NW, Suite 500
Washington, DC 20036
Attention: Louis A. Bevilacqua
Fax No: 202-869-0889

 
If to the Company:

 
Calibercos Inc.
8901 E. Mountain View Road, Ste., 150
Scottsdale, Arizona 85258 
Attention: John C. Loeffler, II
Fax No: (480) 455-6480

 
With a copy (which shall not constitute notice) to:

 
Manatt, Phelps & Phillips LLP
695 Town Center Drive, 14th Floor
Costa Mesa, CA 92626
Attention: Thomas J. Poletti, Esq.
Attention: Veronica Lah, Esq.
Fax No: (714) 371-2551
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8.2.          Headings.The headings contained herein are for the sole purpose of convenience of reference, and shall not in any way limit or affect the meaning or

interpretation of any of the terms or provisions of this Agreement.
 

8.3.          Amendment. This Agreement may only be amended by a written instrument executed by each of the parties hereto.
 

8.4.          Entire Agreement.This Agreement (together with the other agreements and documents being delivered pursuant to or in connection with this Agreement)
constitutes the entire agreement of the parties hereto with respect to the subject matter hereof and thereof, and supersedes all prior agreements and understandings of the parties,
oral and written, with respect to the subject matter hereof. Notwithstanding anything to the contrary set forth herein, it is understood and agreed by the parties hereto that all
other terms and conditions of that certain engagement letter between the Company and Spartan Capital Securities, LLC, dated July 11, 2022, as such engagement letter may be
amended from time to time, shall remain in full force and effect. 
 

8.5.          Binding Effect.This Agreement shall inure solely to the benefit of and shall be binding upon the Representative, the Underwriters, the Company and the
controlling persons, directors and officers referred to in Section 5hereof, and their respective successors, legal representatives, heirs and assigns, and no other person shall have
or be construed to have any legal or equitable right, remedy or claim under or in respect of or by virtue of this Agreement or any provisions herein contained. The term
“successors and assigns” shall not include a purchaser, in its capacity as such, of securities from any of the Underwriters.
 

8.6.          Governing Law; Consent to Jurisdiction; Trial by Jury.This Agreement shall be governed by and construed and enforced in accordance with the laws of the
State of New York, without giving effect to conflict of laws principles thereof. The Company hereby agrees that any action, proceeding or claim against it arising out of, or
relating in any way to this Agreement shall be brought and enforced in the New York Supreme Court, County of New York, or in the United States District Court for the
Southern District of New York, and irrevocably submits to such jurisdiction, which jurisdiction shall be exclusive. The Company hereby waives any objection to such exclusive
jurisdiction and that such courts represent an inconvenient forum. Any such process or summons to be served upon the Company may be served by transmitting a copy thereof
by registered or certified mail, return receipt requested, postage prepaid, addressed to it at the address set forth in Section 8.1hereof. Such mailing shall be deemed personal
service and shall be legal and binding upon the Company in any action, proceeding or claim. The Company agrees that the prevailing party(ies) in any such action shall be
entitled to recover from the other party(ies) all of its reasonable attorneys’ fees and expenses relating to such action or proceeding and/or incurred in connection with the
preparation therefor. The Company (on its behalf and, to the extent permitted by applicable law, on behalf of its Shareholders and affiliates) and each of the Underwriters
hereby irrevocably waives, to the fullest extent permitted by applicable law, any and all right to trial by jury in any legal proceeding arising out of or relating to this Agreement
or the transactions contemplated hereby.
 

8.7.          Execution in Counterparts.This Agreement may be executed in one or more counterparts, and by the different parties hereto in separate counterparts, each of
which shall be deemed to be an original, but all of which taken together shall constitute one and the same agreement, and shall become effective when one or more counterparts
has been signed by each of the parties hereto and delivered to each of the other parties hereto. Delivery of a signed counterpart of this Agreement by facsimile or email/pdf
transmission shall constitute valid and sufficient delivery thereof.
 

8.8.          Waiver, etc. The failure of any of the parties hereto to at any time enforce any of the provisions of this Agreement shall not be deemed or construed to be a
waiver of any such provision, nor to in any way effect the validity of this Agreement or any provision hereof or the right of any of the parties hereto to thereafter enforce each
and every provision of this Agreement. No waiver of any breach, non-compliance or non-fulfillment of any of the provisions of this Agreement shall be effective unless set
forth in a written instrument executed by the party or parties against whom or which enforcement of such waiver is sought; and no waiver of any such breach, non-compliance
or non-fulfillment shall be construed or deemed to be a waiver of any other or subsequent breach, non-compliance or non-fulfillment.
 
 

[Signature Page Follows]
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If the foregoing correctly sets forth the understanding between the Underwriters and the Company, please so indicate in the space provided below for that purpose,

whereupon this letter shall constitute a binding agreement between us.
 
Very truly yours,  
   
Calibercos Inc.  
   
By: /s/ John C. Loeffler, II  
  Name: John C. Loeffler, II  
  Title:   Chief Executive Officer  
 
Confirmed as of the date first written above mentioned, on behalf of itself and as Representative of the several Underwriters named on Schedule 1 hereto:
  
Spartan Capital Securities, LLC  
   
By:  /s/ Kim Monchik  
  Name: Kim Monchik  
  Title: Chief Administrative Officer  
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SCHEDULE 1

 



Underwriter  

Total
Number

of
Firm

Shares
to be

Purchased   

Number of
Additional

Option Shares
to be

Purchased if the
Over-

Allotment
Option is

Fully Exercised
 

Spartan Capital Securities, LLC   1,200,000   180,000 
TOTAL   1,200,000   180,000 
 

SCHEDULE 2-A
 

Pricing Information
 
Number of Firm Shares: 1,200,000
 
Number of Option Shares: 180,000
 
Public Offering Price per Firm Share: $4.00
 
Public Offering Price per Option Share: $4.00 
 
Underwriting Discount per Firm Share: $0.32
 
Underwriting Discount per Option Share: $0.32 
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SCHEDULE 2-B

 
Issuer General Use Free Writing Prospectuses
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SCHEDULE 2-C

 
Written Testing-the-Waters Communications
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SCHEDULE 3

 
List of Lock-Up Parties
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EXHIBIT A

 
Form of Lock-Up Agreement
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EXHIBIT B

 
Form of Press Release
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Exhibit 3.1
 

THIRD AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF

CALIBERCOS INC.
 

The present name of the corporation is CaliberCos Inc. (the “Corporation”). The Corporation was incorporated under the name “CaliberCos Inc.” by the filing of its
original certificate of incorporation, as amended (the “Original Certificate of Incorporation”) with the Secretary of State of the State of Delaware on June 7, 2018. This
Amended and Restated Certificate of Incorporation of the Corporation (as the same may be amended and/or restated from time to time, the “Restated Certificate of
Incorporation”), which amends, restates and integrates the provisions of the Original Certificate of Incorporation, was duly adopted in accordance with the provisions of
Sections 242 and 245 of the General Corporation Law of the State of Delaware and by the written consent of the stockholders in accordance with Section 228 of the General
Corporation Law of the State of Delaware. The Original Certificate of Incorporation of the Corporation is hereby amended and restated to read in its entirety as follows:
 

ARTICLE I
NAME OF THE CORPORATION

 
The name of the corporation is CaliberCos Inc. (the “Corporation”).

 
ARTICLE II

REGISTERED AGENT
 

The address of the registered office of the Corporation in the State of Delaware is 251 Little Falls Drive, Wilmington, New Castle County, Delaware 19808. The name
of the registered agent of the Corporation at such address is Corporation Service Company.
 

ARTICLE III
BUSINESS PURPOSE

 
The nature of the business or purposes to be conducted or promoted by the Corporation is to engage in any lawful act or activity for which corporations may be

organized under the General Corporation Law of the State of Delaware (the “DGCL”).
 

ARTICLE IV
CAPITAL STOCK

 
Section 4.01           Authorized Classes of Stock. The total number of shares of stock of all classes of capital stock that the Corporation is authorized to issue is

137,500,000 shares, divided into three classes as follows: (i) 100,000,000 shares of Class A common stock, par value $0.001 per share (“ Class A Common Stock”);
(ii) 15,000,000 shares of Class B common stock, par value $0.001 per share (“Class B Common Stock” and, together with Class A Common Stock, “Common Stock”); and
(iii) 22,500,000 shares of preferred stock, par value $0.001 (“Preferred Stock”).
 

 

 
Section 4.02           Common Stock.

 
(A) Voting Rights.

 
(1) Each holder of record of Class A Common Stock, as such, shall be entitled to one (1) vote for each share of Class A Common Stock held of record by such

holder on all matters on which stockholders generally or holders of Class A Common Stock as a separate class are entitled to vote (whether voting separately as a class or
together with one or more classes of the Corporation’s capital stock).
 

(2) Each holder of record of Class B Common Stock, as such, shall be entitled to ten (10) votes for each share of Class B Common Stock held of record by such
holder on all matters on which stockholders generally or holders of Class B Common Stock as a separate class are entitled to vote (whether voting separately as a class or
together with one or more classes of the Corporation’s capital stock).
 

(3) Except as otherwise provided in this Restated Certificate of Incorporation or required by applicable law, the holders of Common Stock shall vote together as a
single class (or, if the holders of one or more series of Preferred Stock are entitled to vote together with the holders of Common Stock, as a single class with the holders of such
other series of Preferred Stock) on all matters submitted to a vote of the stockholders generally.
 

(B) Dividends and Distributions. Subject to the rights of holders of any series of outstanding Preferred Stock, holders of shares of Common Stock shall equal rights
of participation in the dividends and other distributions in cash, stock, or property of the Corporation when, as and if declared thereon by the Board of Directors from time to
time out of assets or funds of the Corporation legally available therefor and shall have equal rights to receive the assets and funds of the Corporation available for distribution to
stockholders in the event of any liquidation, dissolution, or winding up of the affairs of the Corporation, whether voluntary or involuntary.
 

(C) Conversion of Class B Common Stock. Shares of Class B Common Stock shall automatically convert into Shares of Class A Common Stock on a share-for-share
basis at the earlier of: (i) the date of the sale of all or substantially all of the stock or assets of the Corporation; (ii) transfer or sale of such shares to any person or entity not a
holder of such Shares of Class B Common Stock on the date of adoption of this Restated Certificate of Incorporation other than a trust or other entity established by a current
holder of such Shares of Class B Common Stock for bona fide estate planning purposes; or (iii) three years following the date the Common Stock is first publicly traded.
 

Section 4.03           Preferred Stock. The Board of Directors is hereby authorized to provide, out of the unissued shares of Preferred Stock, for one or more series of
Preferred Stock and, with respect to each such series, to fix the number of shares constituting such series and the designation of such series, the voting powers, if any, of the
shares of such series, and the preferences and relative, participating, optional, or other special rights, if any, and any qualifications, limitations, or restrictions thereof, of the
shares of such series, as shall be stated in the resolution or resolutions providing for the issuance of such series adopted by the Board of Directors. The authority of the Board
with respect to each series of Preferred Stock shall include, but not be limited to, determination of the following:
 

(a)            the designation of the series;
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(b)            the number of shares of the series;

 



(c)            the dividend rate or rates on the shares of that series, whether dividends will be cumulative, and if so, from which date or dates, and the relative
rights of priority, if any, of payment of dividends on shares of that series;
 

(d)            whether the series will have voting rights, generally or upon specified events, in addition to the voting rights provided by law, and, if so, the terms of
such voting rights;
 

(e)            whether the series will have conversion privileges, and, if so, the terms and conditions of such conversion, including provision for adjustment of the
conversion rate in such events as the Board of Directors shall determine;
 

(f)             whether or not the shares of that series shall be redeemable, in whole or in part, at the option of the Corporation or the holder thereof, and if made
subject to such redemption, the terms and conditions of such redemption, including the date or dates upon or after which they shall be redeemable, and the amount per share
payable in case of redemptions, which amount may vary under different conditions and at different redemption rates;
 

(g)            the terms and amount of any sinking fund provided for the purchase or redemption of the shares of such series;
 

(h)            the rights of the shares of that series in the event of voluntary or involuntary liquidation, dissolution, or winding up of the Corporation, and the
relative rights of priority, if any, of payment of shares of that series;
 

(i)             the restrictions, if any, on the issue or reissue of any additional Preferred Stock; and
 

(j)             any other relative rights, preferences, and limitations of that series.
 

ARTICLE V
BOARD OF DIRECTORS

 
Section 5.01           General Powers. The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors.

 
Section 5.02           Number. Subject to any rights of the holders of any series of Preferred Stock to elect additional directors under specified circumstances, the number

of directors of the Corporation which shall constitute the entire Board of Directors shall be the number of directors as fixed from time to time in accordance with the by-laws of
the Corporation (the “By-Laws”).
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Section 5.03           Newly Created Directorships and Vacancies . Except as otherwise required by law and subject to any rights of the holders of any series of

Preferred Stock to elect directors under specified circumstances, any newly created directorships resulting from an increase in the authorized number of directors and any
vacancies occurring in the Board of Directors, shall be filled by the affirmative votes of a majority of the remaining members of the Board of Directors, although less than a
quorum, or by a sole remaining director. A director so elected shall be elected to hold office until the earlier of the expiration of the term of office of the director whom he or
she has replaced, a successor is duly elected and qualified, or the earlier of such director’s death, resignation, or removal.
 

Section 5.04           Written Ballot. Unless and except to the extent that the By-Laws shall so require, the election of directors of the Corporation need not be by written
ballot.
 

ARTICLE VI
LIMITATION OF LIABILITY; INDEMNIFICATION

 
Section 6.01           Limitation of Liability. To the fullest extent permitted by the DGCL, a director or officer of the Corporation shall not be personally liable to the

Corporation or to its stockholders for monetary damages for any breach of fiduciary duty as a director or officer. No amendment to, modification of, or repeal of this
Section 6.01 shall apply to or have any effect on the liability or alleged liability of any director or officer of the Corporation for or with respect to any acts or omissions of such
director or officer occurring prior to such amendment.
 

Section 6.02            Indemnification. The corporation may indemnify to the fullest extent permitted by law as it presently exists or may hereafter be amended any
person made or threatened to be made a party to an action or proceeding, whether criminal, civil, administrative, or investigative, by reason of the fact that he, his testator, or
intestate is or was a director, or officer, or employee, or agent of the Corporation or any predecessor of the Corporation, or serves or served at any other enterprise as a director,
or officer, or employee, or agent at the request of the Corporation or any predecessor to the Corporation. Any amendment, repeal, or modification of this Section 6.02 shall not
adversely affect any right or protection hereunder of any person in respect of any act or omission occurring prior to the time of such repeal or modification.
 

ARTICLE VII
STOCKHOLDER ACTION

 
Section 7.01           Stockholder Action by Unanimous Consent. Subject to the rights of the holders of any series of Preferred Stock, any action required or permitted

to be taken by the stockholders of the Corporation at a duly called annual or special meeting of the stockholders of the Corporation, may be taken without a meeting, without
prior notice, and without a vote, if a consent or consents, setting forth the action so taken, shall be signed by all of the stockholders entitled to vote with respect to the action that
is the subject of the consent.
 

Section 7.02           Special Meetings of Stockholders. Except as otherwise required by law and subject to the rights of the holders of any series of Preferred Stock,
special meetings of the stockholders of the Corporation shall be called only by: (i) the Board of Directors; (ii) the Chair of the Board of Directors; or (iii) the Chief Executive
Officer, following receipt of one or more written demands to call a special meeting of the stockholders from stockholders of record who own, in the aggregate, at least 25% of
the voting power of the outstanding shares of the Corporation then entitled to vote on the matter or matters to be brought before the proposed special meeting that complies with
the procedures for calling a special meeting of the stockholders as may be set forth in the By-Laws.
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ARTICLE VIII

BY-LAWS
 

Section 8.01           Board of Directors. In furtherance and not in limitation of the powers conferred by law, the Board of Directors is expressly authorized and
empowered to adopt, amend, alter, or repeal the By-Laws without any action on the part of the stockholders.



 
Section 8.02           Stockholders. The stockholders shall also have the power to adopt, amend, alter, or repeal the By-Laws; provided that, in addition to any affirmative

vote of the holders of any particular class or series of capital stock of the Corporation required by applicable law or this Certificate of Incorporation, such adoption, amendment,
alteration, or repeal shall be approved by the affirmative vote of the holders of at least 66 2/3% of the voting power of the shares of the then outstanding voting stock of the
Corporation entitled to vote generally in the election of directors, voting together as a single class.
 

ARTICLE IX
AMENDMENTS

 
The Corporation reserves the right to amend, alter, or repeal any provision contained in this Certificate of Incorporation, in the manner now or hereafter prescribed by

the laws of the State of Delaware, and all rights conferred herein are granted subject to this reservation; provided however, that notwithstanding any other provision of this
Certificate of Incorporation or applicable law that might permit a lesser vote or no vote and in addition to any affirmative vote of the holders of any particular class or series of
capital stock of the Corporation required by applicable law or this Certificate of Incorporation, the affirmative vote of the holders of at least 66 2/3% of the voting power of the
shares of the then outstanding voting stock of the Corporation entitled to vote generally in the election of directors, voting together as a single class, shall be required to amend,
alter, repeal, or adopt any provisions inconsistent with this Article IX or Article V, Article VII, or Article VIII of this Certificate of Incorporation.
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IN WITNESS WHEREOF, the Corporation has caused this Third Amended and Restated Certificate of Incorporation to be signed by the undersigned, the Chairman of the
Board and Chief Executive Officer of the Corporation, as of May 16, 2023.
 
 By: /s/ John C. Loeffler, II
 Name: John C. Loeffler, II
 Title: Chairman and Chief Executive Officer
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Exhibit 3.2
 

AMENDED AND RESTATED BY-LAWS
OF

CALIBERCOS INC.
 

ARTICLE I
OFFICES

 
Section 1.01           Registered Office. The registered office of CaliberCos Inc. (the “Corporation”) will be fixed in the Corporation’s certificate of incorporation as

then in effect (as the same may be amended and/or restated from time to time, the “Restated Certificate of Incorporation”).
 

Section 1.02           Other Offices. The Corporation may have other offices, both within and without the State of Delaware, as the board of directors of the Corporation
(the “Board of Directors”) from time to time shall determine or the business of the Corporation may require.
 

ARTICLE II
MEETINGS OF THE STOCKHOLDERS

 
Section 2.01           Place of Meetings. All meetings of the stockholders shall be held at such place, if any, either within or without the State of Delaware, or by means of

remote communication, as shall be designated from time to time by resolution of the Board of Directors and stated in the notice of meeting.
 

Section 2.02           Annual Meeting. The annual meeting of the stockholders for the election of directors and for the transaction of such other business as may properly
come before the meeting in accordance with these by-laws shall be held at such date, time, and place, if any, as shall be determined by the Board of Directors and stated in the
notice of the meeting.
 

Section 2.03           Special Meetings.
 

(a)            Purpose. Special meetings of stockholders for any purpose or purposes shall be called only by such persons and only in such manner as set forth in
the Restated Certificate of Incorporation. No business may be transacted at any special meeting of stockholders other than the business specified in the notice of such meeting.
The Board of Directors may postpone, reschedule or cancel any previously scheduled special meeting of stockholders.
 

(b)            Notice. A request to the Secretary shall be delivered to the Secretary at the Corporation’s principal executive offices and signed by each stockholder,
or a duly authorized agent of such stockholder, requesting the special meeting and shall set forth:
 

(i)            a brief description of each matter of business desired to be brought before the special meeting;
 

(ii)           the reasons for conducting such business at the special meeting;
 

 

 
(iii)          the text of any proposal or business to be considered at the special meeting (including the text of any resolutions proposed to be considered

and in the event that such business includes a proposal to amend these by-laws, the language of the proposed amendment); and
 

(iv)          the information required in Section 2.12(b) of these by-laws (for stockholder nomination demands) or Section 2.12(c) of these by-laws (for
all other stockholder proposal demands), as applicable.
 

(c)            Business. Business transacted at a special meeting requested by stockholders shall be limited to the matters described in the special meeting request;
provided, however, that nothing herein shall prohibit the Board of Directors from submitting matters to the stockholders at any special meeting requested by stockholders.
 

(d)            Time and Date. A special meeting requested by stockholders shall be held at such date and time as may be fixed by the Board of Directors;
provided, however, that the date of any such special meeting shall be not more than 90 days after the request to call the special meeting is received by the Secretary.
Notwithstanding the foregoing, a special meeting requested by stockholders shall not be held if:
 

(i)            the Board of Directors has called or calls for an annual or special meeting of the stockholders to be held within 90 days after the Secretary
receives the request for the special meeting and the Board of Directors determines in good faith that the business of such meeting includes (among any other matters properly
brought before the meeting) the business specified in the request;
 

(ii)           the stated business to be brought before the special meeting is not a proper subject for stockholder action under applicable law;
 

(iii)          an identical or substantially similar item (a “Similar Item”) was presented at any meeting of stockholders held within 120 days prior to the
receipt by the Secretary of the request for the special meeting (and, for purposes of this Section 2.03(d)(iii), the election of directors shall be deemed a Similar Item with respect
to all items of business involving the election or removal of directors); or
 

(iv)          the special meeting request was made in a manner that involved a violation of Regulation 14A under the Securities Exchange Act of 1934,
as amended and the rules and regulations promulgated thereunder (the “Exchange Act”).
 

(e)            Revocation. A stockholder may revoke a request for a special meeting at any time by written revocation delivered to the Secretary at the
Corporation’s principal executive offices, and if, following such revocation, there are unrevoked requests from stockholders holding in the aggregate less than the requisite
number of shares entitling the stockholders to request the calling of a special meeting, the Board of Directors, in its discretion, may cancel the special meeting.
 

Section 2.04           Adjournments. Any meeting of the stockholders, annual or special, may be adjourned from time to time to reconvene at the same or some other
place, if any, and notice need not be given of any such adjourned meeting if the time, place, if any, thereof and the means of remote communication, if any, are provided in
accordance with applicable law. At the adjourned meeting, the Corporation may transact any business which might have been transacted at the original meeting. If the
adjournment is for more than 30 days, a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at the meeting. If after the adjournment a
new record date is fixed for stockholders entitled to vote at the adjourned meeting, the Board of Directors shall fix a new record date for notice of the adjourned meeting and
shall give notice of the adjourned meeting to each stockholder of record entitled to vote at the adjourned meeting as of the record date fixed for notice of the adjourned meeting.
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Section 2.05           Notice of Meetings. Notice of the place (if any), date, hour, the record date for determining the stockholders entitled to vote at the meeting (if such

date is different from the record date for stockholders entitled to notice of the meeting), and means of remote communication, if any, of every meeting of stockholders shall be
given by the Corporation not less than ten days nor more than 60 days before the meeting (unless a different time is specified by law) to every stockholder entitled to vote at the
meeting as of the record date for determining the stockholders entitled to notice of the meeting. Notices of special meetings shall also specify the purpose or purposes for which
the meeting has been called. Notices of meetings to stockholders may be given by mailing the same, addressed to the stockholder entitled thereto, at such stockholder’s mailing
address as it appears on the records of the corporation and such notice shall be deemed to be given when deposited in the U.S. mail, postage prepaid. Without limiting the
manner by which notices of meetings otherwise may be given effectively to stockholders, any such notice may be given by electronic transmission in accordance with
applicable law. Notice of any meeting need not be given to any stockholder who shall, either before or after the meeting, submit a waiver of notice or who shall attend such
meeting, except when the stockholder attends for the express purpose of objecting, at the beginning of the meeting, to the transaction of any business because the meeting is not
lawfully called or convened. Any stockholder so waiving notice of the meeting shall be bound by the proceedings of the meeting in all respects as if due notice thereof had been
given.
 

Section 2.06           List of Stockholders. The Corporation shall prepare a complete list of the stockholders entitled to vote at any meeting of stockholders (provided,
however, if the record date for determining the stockholders entitled to vote is less than ten days before the date of the meeting, the list shall reflect the stockholders entitled to
vote as of the tenth day before the meeting date), arranged in alphabetical order, and showing the address of each stockholder and the number of shares of capital stock of the
Corporation registered in the name of each stockholder no later than the tenth day before each meeting of the stockholders. Such list shall be open to the examination of any
stockholder, for any purpose germane to the meeting for a period of ten days ending on the day before the meeting date: (a) on a reasonably accessible electronic network,
provided that the information required to gain access to such list was provided with the notice of the meeting; or (b) during ordinary business hours, at the principal place of
business of the Corporation. Except as provided by applicable law, the stock ledger of the Corporation shall be the only evidence as to who are the stockholders entitled to
examine the stock ledger and the list of stockholders or to vote in person or by proxy at any meeting of stockholders.
 

Section 2.07           Quorum. Unless otherwise required by law, the Restated Certificate of Incorporation, or these by-laws, at each meeting of the stockholders, a
majority in voting power of the shares of the Corporation entitled to vote at the meeting, present in person or represented by proxy, shall constitute a quorum. If, however, such
quorum shall not be present or represented at any meeting of the stockholders, the chair of the meeting or the stockholders entitled to vote at the meeting, present in person or
represented by proxy, shall have power, by the affirmative vote of a majority in voting power thereof, to adjourn the meeting from time to time, in the manner provided in
Section 2.04, until a quorum shall be present or represented. A quorum, once established, shall not be broken by the subsequent withdrawal of enough votes to leave less than a
quorum. At any such adjourned meeting at which there is a quorum, any business may be transacted that might have been transacted at the meeting originally called.
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Section 2.08           Organization. The Board of Directors may adopt by resolution such rules and regulations for the conduct of the meeting of the stockholders as it

shall deem appropriate. At every meeting of the stockholders, the Chair of the Board, or in their absence or inability to act, the Chief Executive Officer (as defined in
Section 4.01), or, in their absence or inability to act, the officer or director whom the Board of Directors shall appoint, shall act as chair of, and preside at, the meeting. The
Secretary or, in the Secretary’s absence or inability to act, the person whom the chair of the meeting shall appoint secretary of the meeting, shall act as secretary of the meeting
and keep the minutes thereof. Except to the extent inconsistent with such rules and regulations as adopted by the Board of Directors, the chair of any meeting of the stockholders
shall have the right and authority to prescribe such rules, regulations, and procedures and to do all such acts as, in the judgment of such chair, are appropriate for the proper
conduct of the meeting. Such rules, regulations, or procedures, whether adopted by the Board of Directors or prescribed by the chair of the meeting, may include, without
limitation, the following:
 

(a)            the establishment of an agenda or order of business for the meeting;
 

(b)            the determination of when the polls shall open and close for any given matter to be voted on at the meeting;
 

(c)            rules and procedures for maintaining order at the meeting and the safety of those present;
 

(d)            limitations on attendance at or participation in the meeting to stockholders of record of the corporation, their duly authorized and constituted proxies,
or such other persons as the chair of the meeting shall determine;
 

(e)            restrictions on entry to the meeting after the time fixed for the commencement thereof; and
 

(f)            limitations on the time allotted to questions or comments by participants.
 

Section 2.09           Voting Proxies.
 

(a)            General. Unless otherwise required by law or provided in the Restated Certificate of Incorporation, each stockholder shall be entitled to one vote, in
person or by proxy, for each share of capital stock held by such stockholder.
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(b)            Election of Directors. Unless otherwise required by the Restated Certificate of Incorporation, the election of directors shall be by written ballot. If

authorized by the Board of Directors, such requirement of a written ballot shall be satisfied by a ballot submitted by electronic transmission, provided that any such electronic
transmission must either set forth or be submitted with information from which it can be determined that the electronic transmission was authorized by the stockholder or proxy
holder. Unless otherwise required by law, the Restated Certificate of Incorporation, or these by-laws, the election of directors shall be decided by a majority of the votes cast at
a meeting of the stockholders, at which a quorum is present, by the holders of stock entitled to vote in the election; provided, however, that, if the Secretary determines that the
number of nominees for director exceeds the number of directors to be elected, directors shall be elected by a plurality of the votes of the shares represented in person or by
proxy at any meeting of stockholders, at which a quorum is present, held to elect directors and entitled to vote on such election of directors. For purposes of this Section 2.09(b),
a majority of the votes cast means that the number of shares voted “for” a nominee must exceed the votes cast “against” such nominee’s election. If a nominee for director who
is not an incumbent director does not receive a majority of the votes cast, the nominee shall not be elected.
 

(c)            Other Matters. Unless otherwise required by law, the Restated Certificate of Incorporation, or these by-laws, any matter, other than the election of
directors, brought before any meeting of stockholders, at which a quorum is present, shall be decided by the affirmative vote of the majority of shares present in person or
represented by proxy at the meeting and entitled to vote on the matter.
 

(d)            Proxies. Each stockholder entitled to vote at a meeting of stockholders may authorize another person or persons to act for such stockholder by proxy,
but no such proxy shall be voted or acted upon after three years from its date, unless the proxy provides for a longer period. The authorization of a person to act as proxy may
be documented, signed, and delivered in accordance with Section 116 of the General Corporation Law of the State of Delaware (the “DGCL”) provided that such authorization



shall set forth, or be delivered with, information enabling the corporation to determine the identity of the stockholder granting such authorization. A proxy shall be irrevocable
if it states that it is irrevocable and if, and only as long as, it is coupled with an interest sufficient in law to support an irrevocable power. A stockholder may revoke any proxy
that is not irrevocable by attending the meeting and voting in person or by delivering to the Secretary a revocation of the proxy or a new proxy bearing a later date.
 

Section 2.10           Inspectors at Meetings of Stockholders. In advance of any meeting of the stockholders, the Board of Directors shall, appoint one or more
inspectors, who may be employees of the Corporation, to act at the meeting or any adjournment thereof and make a written report thereof. The Board of Directors may designate
one or more persons as alternate inspectors to replace any inspector who fails to act. If no inspector or alternate is able to act at a meeting, the person presiding at the meeting
shall appoint one or more inspectors to act at the meeting. Each inspector, before entering upon the discharge of the inspector’s duties, shall take and sign an oath faithfully to
execute the duties of inspector with strict impartiality and according to the best of their ability. The inspector or inspectors may appoint or retain other persons or entities to
assist the inspector or inspectors in the performance of their duties. In determining the validity and counting of proxies and ballots cast at any meeting of stockholders, the
inspector or inspectors may consider such information as is permitted by applicable law. No person who is a candidate for office at an election may serve as an inspector at
such election. When executing the duties of inspector, the inspector or inspectors shall:
 

(a)            ascertain the number of shares outstanding and the voting power of each;
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(b)            determine the shares represented at the meeting and the validity of proxies and ballots;

 
(c)            count all votes and ballots;

 
(d)            determine and retain for a reasonable period a record of the disposition of any challenges made to any determination by the inspectors; and

 
(e)            certify their determination of the number of shares represented at the meeting and their count of all votes and ballots.

 
Section 2.11           Fixing the Record Date.

 
(a)            In order that the Corporation may determine the stockholders entitled to notice of or to vote at any meeting of stockholders or any adjournment

thereof, the Board of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the record date is adopted by the Board of
Directors, and which record date shall not be more than 60 nor less than ten days before the date of such meeting. If no record date is fixed by the Board of Directors, the record
date for determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at the close of business on the day next preceding the day on which notice
is given, or, if notice is waived, at the close of business on the day next preceding the day on which the meeting is held. A determination of stockholders of record entitled to
notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of Directors may fix a new record date for the
determination of stockholders entitled to notice of or to vote at the adjourned meeting.
 

(b)            In order that the Corporation may determine the stockholders entitled to receive payment of any dividend or other distribution or allotment of any
rights or the stockholders entitled to exercise any rights in respect of any change, conversion, or exchange of stock, or for the purpose of any other lawful action, the Board of
Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the record date is adopted, and which record date shall be not
more than 60 days prior to such action. If no record date is fixed, the record date for determining stockholders for any such purpose shall be at the close of business on the day
on which the Board of Directors adopts the resolution relating thereto.
 

Section 2.12           Advance Notice of Stockholder Nominations and Proposals.
 

(a)            Annual Meetings. At a meeting of the stockholders, only such nominations of persons for the election of directors and such other business shall be
conducted as shall have been properly brought before the meeting. Except for nominations that are included in the Corporation’s annual meeting proxy statement pursuant to
Section 2.13, to be properly brought before an annual meeting, nominations or such other business must be:
 

(i)            specified in the notice of meeting (or any supplement thereto) given by or at the direction of the Board of Directors or any committee
thereof;
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(ii)           otherwise properly brought before the meeting by or at the direction of the Board of Directors or any committee thereof; or

 
(iii)          otherwise properly brought before an annual meeting by a stockholder who is a stockholder of record of the Corporation at the time such

notice of meeting is delivered, who is entitled to vote at the meeting, and who complies with the notice procedures set forth in this Section 2.12.
 
In addition, any proposal of business (other than the nomination of persons for election to the Board of Directors) must be a proper matter for stockholder action. For business
(including, but not limited to, director nominations) to be properly brought before an annual meeting by a stockholder pursuant to Section 2.12(a)(iii), the stockholder or
stockholders of record intending to propose the business (the “Proposing Stockholder”) must have given timely notice thereof pursuant to this Section 2.12(a), in writing to the
Secretary even if such matter is already the subject of any notice to the stockholders or Public Disclosure from the Board of Directors. To be timely, a Proposing Stockholder’s
notice for an annual meeting must be delivered to the Secretary at the principal executive offices of the Corporation: (x) not later than the close of business on the 90th day, nor
earlier than the close of business on the 120th day, in advance of the anniversary of the previous year’s annual meeting if such meeting is to be held on a day which is not more
than 30 days in advance of the anniversary of the previous year’s annual meeting or not later than 60 days after the anniversary of the previous year’s annual meeting; and
(y) with respect to any other annual meeting of stockholders, including in the event that no annual meeting was held in the previous year, not earlier than the close of business on
the 120th day prior to the annual meeting and not later than the close of business on the later of: (1) the 90th day prior to the annual meeting and (2) the close of business on the
tenth day following the first date of Public Disclosure of the date of such meeting. In no event shall the Public Disclosure of an adjournment or postponement of an annual
meeting commence a new notice time period (or extend any notice time period). For the purposes of this Section 2.12 and Section 2.13, “Public Disclosure” shall mean a
disclosure made in a press release reported by the Dow Jones News Services, The Associated Press, or a comparable national news service or in a document filed by the
Corporation with the Securities and Exchange Commission (“SEC”) pursuant to Section 13, 14, or 15(d) of the Exchange Act.
 

(b)            Stockholder Nominations. For the nomination of any person or persons for election to the Board of Directors pursuant to Section 2.12(a)(iii) or
Section 2.12(d), a Proposing Stockholder’s timely notice to the Secretary (in accordance with the time periods for delivery of timely notice as set forth in this Section 2.01) shall
set forth or include:
 

(i)            the name, age, business address, and residence address of each nominee proposed in such notice;
 



(ii)           the principal occupation or employment of each such nominee;
 

(iii)          the class and number of shares of capital stock of the Corporation which are owned of record and beneficially by each such nominee (if
any);
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(iv)          such other information concerning each such nominee as would be required to be disclosed in a proxy statement soliciting proxies for the

election of such nominee as a director in an election contest (even if an election contest is not involved) or that is otherwise required to be disclosed, under Section 14(a) of the
Exchange Act;
 

(v)           a written statement and agreement executed by each such nominee acknowledging that such person consents to being named in the proxy
statement as a nominee and to serving as a director if elected;
 

(vi)          as to the Proposing Stockholder:
 

(A)           the name and address of the Proposing Stockholder as they appear on the Corporation’s books and of the beneficial owner, if any,
on whose behalf the nomination or other business proposal is being made,
 

(B)            the class and number of shares of the Corporation which are owned by the Proposing Stockholder (beneficially and of record) and
owned by the beneficial owner, if any, on whose behalf the nomination or other business proposal is being made, as of the date of the Proposing Stockholder’s notice,
 

(C)            a description of any agreement, arrangement, or understanding with respect to such nomination or other business proposal
between or among the Proposing Stockholder or the beneficial owner, if any, on whose behalf the nomination or other business proposal is being made and any of their affiliates
or associates, and any others (including their names) acting in concert with any of the foregoing,
 

(D)            a description of any agreement, arrangement, or understanding (including any derivative or short positions, profit interests,
options, hedging transactions, and borrowed or loaned shares) that has been entered into as of the date of the Proposing Stockholder’s notice by, or on behalf of, the Proposing
Stockholder or the beneficial owner, if any, on whose behalf the nomination or other business proposal is being made and any of their affiliates or associates, the effect or intent
of which is to mitigate loss to, manage risk or benefit of share price changes for, or increase or decrease the voting power of such person or any of their affiliates or associates
with respect to shares of stock of the Corporation,
 

(E)            a representation that the Proposing Stockholder is a holder of record of shares of the Corporation entitled to vote at the meeting
and intends to appear in person or by proxy at the meeting to nominate the person or persons specified in the notice or propose such other business proposal,
 

(F)            a representation whether the Proposing Stockholder or the beneficial owner, if any, intends or is part of a group which intends
(1) to solicit proxies or votes in support of such director nominees or nomination in accordance with Rule 14a-19 promulgated under the Exchange Act, and (2) to deliver a
proxy statement and/or form of proxy to holders of at least the percentage of the Corporation’s outstanding capital stock required to approve or adopt the proposal or elect the
nominee, and
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(G)            any other information relating to such Proposing Stockholder and beneficial owner, if any, required to be disclosed in a proxy

statement or other filings required to be made in connection with solicitations of proxies for, as applicable, the proposal and/or for the election of directors in an election contest
pursuant to and in accordance with Section 14(a) of the Exchange Act and the rules and regulations promulgated thereunder.
 
The Corporation may require any proposed nominee to furnish such other information as it may reasonably require to determine the eligibility of such proposed nominee to
serve as an independent director of the Corporation or that could be material to a reasonable stockholder’s understanding of the independence, or lack thereof, of such nominee.
 

(c)            Other Stockholder Proposals. For all business other than director nominations, a Proposing Stockholder’s timely notice to the Secretary (in
accordance with the time periods for delivery of timely notice as set forth in this Section 2.12) shall set forth as to each matter the Proposing Stockholder proposes to bring
before the annual meeting:
 

(i)            a brief description of the business desired to be brought before the annual meeting;
 

(ii)           the reasons for conducting such business at the annual meeting;
 

(iii)          the text of any proposal or business (including the text of any resolutions proposed for consideration and in the event that such business
includes a proposal to amend these by-laws, the language of the proposed amendment);
 

(iv)          any substantial interest (within the meaning of Item 5 of Schedule 14A under the Exchange Act) in such business of such stockholder and
the beneficial owner (within the meaning of Section 13(d) of the Exchange Act), if any, on whose behalf the business is being proposed;
 

(v)           any other information relating to such stockholder and beneficial owner, if any, on whose behalf the proposal is being made, required to be
disclosed in a proxy statement or other filings required to be made in connection with solicitations of proxies for the proposal and pursuant to and in accordance with
Section 14(a) of the Exchange Act and the rules and regulations promulgated thereunder;
 

(vi)          a description of all agreements, arrangements, or understandings between or among such stockholder, the beneficial owner, if any, on whose
behalf the proposal is being made, any of their affiliates or associates, and any other person or persons (including their names) in connection with the proposal of such business
and any material interest of such stockholder, beneficial owner, or any of their affiliates or associates, in such business, including any anticipated benefit therefrom to such
stockholder, beneficial owner, or their affiliates or associates; and
 

(vii)         all of the other information required by Section 2.12(b)(vi) above.
 

(d)            Special Meetings of Stockholders. Only such business shall be conducted at a special meeting of stockholders as shall have been brought before the
meeting pursuant to the Corporation’s notice of meeting. Nominations of persons for election to the Board of Directors may be made at a special meeting of stockholders called
by the Board of Directors at which directors are to be elected pursuant to the Corporation’s notice of meeting:



 
(i)            by or at the direction of the Board of Directors or any committee thereof; or
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(ii)            provided that the Board of Directors has determined that directors shall be elected at such meeting, by any stockholder of the Corporation

who is a stockholder of record at the time the notice provided for in this Section 2.12(d) is delivered to the Secretary, who is entitled to vote at the meeting, and upon such
election and who complies with the notice procedures set forth in this Section 2.12.
 

In the event the Corporation calls a special meeting of stockholders for the purpose of electing one or more directors to the Board of Directors, any such
stockholder entitled to vote in such election of directors may nominate a person or persons (as the case may be) for election to such position(s) as specified in the Corporation’s
notice of meeting, if such stockholder delivers a stockholder’s notice that complies with the requirements of Section 2.12(b) to the Secretary at the principal executive offices of
the Corporation not earlier than the close of business on the 120th day prior to such special meeting and not later than the close of business on the later of: (x) the 90th day prior
to such special meeting; or (y) the tenth (10th) day following the date of the first Public Disclosure of the date of the special meeting and of the nominees proposed by the Board
of Directors to be elected at such meeting. In no event shall the Public Disclosure of an adjournment or postponement of a special meeting commence a new time period (or
extend any notice time period).
 

(e)            Effect of Noncompliance.
 

(i)            Only such persons who are nominated in accordance with the procedures set forth in this Section 2.12 or Section 2.13 shall be eligible to be
elected at any meeting of stockholders of the Corporation to serve as directors and only such other business shall be conducted at a meeting as shall be brought before the
meeting in accordance with the procedures set forth in this Section 2.12 or Section 2.13, as applicable. If any proposed nomination was not made or proposed in compliance with
this Section 2.12 or Section 2.13, as applicable, or other business was not made or proposed in compliance with this Section 2.12, then except as otherwise required by law, the
chair of the meeting shall have the power and duty to declare that such nomination shall be disregarded or that such proposed other business shall not be transacted.
Notwithstanding anything in these by-laws to the contrary, unless otherwise required by law, if a Proposing Stockholder intending to propose business or make nominations at
an annual meeting or propose a nomination at a special meeting pursuant to this Section 2.12 does not comply with or provide the information required under this Section 2.12
to the Corporation, including the Proposing Stockholder (or a qualified representative of the Proposing Stockholder) does not appear at the meeting to present the proposed
business or nominations, such business or nominations shall not be considered, notwithstanding that proxies in respect of such business or nominations may have been received
by the Corporation.
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(ii)           Without limiting the other provisions and requirements of this Section 2.12, unless otherwise required by law, if any stockholder

(A) provides notice pursuant to Rule 14a-19(b) promulgated under the Exchange Act and (B) subsequently fails to comply with the requirements of Rule 14a-19(a)(2) and
Rule 14a-19(a)(3) promulgated under the Exchange Act, then the Corporation shall disregard any proxies or votes solicited for such stockholder’s nominees. Upon request by
the Corporation, if any stockholder provides notice pursuant to Rule 14a-19(b) promulgated under the Exchange Act, such stockholder shall deliver to the Corporation, no later
than five business days prior to the applicable meeting, reasonable evidence that it has met the requirements of Rule 14a-19(a)(3) promulgated under the Exchange Act.
 

(f)            Rule 14a-8. This Section 2.12 and Section 2.13 shall not apply to a proposal proposed to be made by a stockholder if the stockholder has notified the
Corporation of the stockholder’s intention to present the proposal at an annual or special meeting only pursuant to and in compliance with Rule 14a-8 under the Exchange Act
and such proposal has been included in a proxy statement that has been prepared by the Corporation to solicit proxies for such meeting.
 

Section 2.13           Proxy Access.
 

(a)            Inclusion of Proxy Access Stockholder Nominee in Proxy Statement. Subject to the provisions of this Section 2.13, the Corporation shall include
in its proxy statement (including its form of proxy and ballot) for an annual meeting of stockholders the name of any stockholder nominee for election to the Board of Directors
submitted pursuant to this Section 2.13 (each a “Proxy Access Stockholder Nominee”) provided:
 

(i)            timely written notice of such Proxy Access Stockholder Nominee satisfying this Section 2.13 (“Proxy Access Notice”) is delivered to the
Corporation by or on behalf of a stockholder or stockholders that, at the time the Proxy Access Notice is delivered, satisfy the ownership and other requirements of this
Section 2.13 (such stockholder or stockholders, and any person on whose behalf they are acting, the “Eligible Stockholder”);
 

(ii)           the Eligible Stockholder expressly elects in writing at the time of providing the Proxy Access Notice to have its Proxy Access Stockholder
Nominee included in the Corporation’s proxy statement pursuant to this Section 2.13; and
 

(iii)          the Eligible Stockholder and the Proxy Access Stockholder Nominee otherwise satisfy the requirements of this Section 2.13.
 

(b)            Timely Notice. To be timely, the Proxy Access Notice must be delivered to the Secretary at the principal executive offices of the Corporation, not
later than 120 days nor more than 150 days prior to the first anniversary of the date; provided, however, that in the event that the date of the annual meeting is advanced by more
than 30 days or delayed by more than 60 days from the anniversary of the preceding year’s annual meeting, or if no annual meeting was held in the preceding year, the Proxy
Access Notice must be so delivered not earlier than the close of business on the 150th day prior to such annual meeting and not later than the close of business on the later of:
(i) the 120th day prior to such annual meeting; or (ii) the 10th day following the day on which Public Disclosure of the date of such annual meeting is first made by the
Corporation. In no event shall the public announcement of an adjournment or postponement of an annual meeting commence a new time period (or extend any time period) for
the giving of the Proxy Access Notice.
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(c)            Information to be Included in Proxy Statement. In addition to including the name of the Proxy Access Stockholder Nominee in the Corporation’s

proxy statement for the annual meeting, the Corporation shall also include (collectively, the “Required Information”):
 

(i)            the information concerning the Proxy Access Stockholder Nominee and the Eligible Stockholder that is required to be disclosed in the
Corporation’s proxy statement pursuant to the Exchange Act, and the rules and regulations promulgated thereunder; and
 



(ii)            if the Eligible Stockholder so elects, a written statement of the Eligible Stockholder (or in the case of a group, a written statement of the
group), not to exceed 500 words, in support of its Proxy Access Stockholder Nominee, which must be provided at the same time as the Proxy Access Notice for inclusion in the
Corporation’s proxy statement for the annual meeting (a “Statement”).
 

Notwithstanding anything to the contrary contained in this Section 2.13, the Corporation may omit from its proxy materials any information or Statement that
it, in good faith, believes is untrue in any material respect (or omits a material fact necessary in order to make the statements made, in light of the circumstances under which
they are made, not misleading) or would violate any applicable law, rule, regulation, or listing standard. Additionally, nothing in this Section 2.13 shall limit the Corporation’s
ability to solicit against and include in its proxy statement its own statements relating to any Proxy Access Stockholder Nominee.
 

(d)            Proxy Access Stockholder Nominee Limits. The number of Proxy Access Stockholder Nominees (including Proxy Access Stockholder Nominees
that were submitted by an Eligible Stockholder for inclusion in the Corporation’s proxy statement pursuant to this Section 2.13 but either are subsequently withdrawn or that the
Board of Directors decides to nominate (a “Board Nominee”)) appearing in the Corporation’s proxy statement with respect to a meeting of stockholders shall not exceed the
greater of: (x) two; or (y) 20% of the number of directors in office as of the last day on which notice of a nomination may be delivered pursuant to this Section 2.13 (the “Final
Proxy Access Nomination Date”) or, if such amount is not a whole number, the closest whole number below 20% (the “Permitted Number”); provided, however, that:
 

(i)            in the event that one or more vacancies for any reason occurs on the Board of Directors at any time after the Final Proxy Access Nomination
Date and before the date of the applicable annual meeting of stockholders and the Board of Directors resolves to reduce the size of the Board of Directors in connection
therewith, the Permitted Number shall be calculated based on the number of directors in office as so reduced; and
 

(ii)           any Proxy Access Stockholder Nominee who is included in the Corporation’s proxy statement for a particular meeting of stockholders but
withdraws from or becomes ineligible or unavailable for election at the meeting, shall be ineligible to be included in the Corporation’s proxy statement as a Proxy Access
Stockholder Nominee pursuant to this Section 2.13 for the next annual meeting of stockholders following the meeting for which the Proxy Access Stockholder Nominee has
been nominated for election.
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In the event that the number of Proxy Access Stockholder Nominees submitted by Eligible Stockholders pursuant to this Section 2.13 exceeds the Permitted

Number, each Eligible Stockholder shall select one Proxy Access Stockholder Nominee for inclusion in the Corporation’s proxy statement until the Permitted Number is
reached, going in order of the amount (from greatest to least) of voting power of the Corporation’s capital stock entitled to vote on the election of directors as disclosed in the
Proxy Access Notice. If the Permitted Number is not reached after each Eligible Stockholder has selected one Proxy Access Stockholder Nominee, this selection process shall
continue as many times as necessary, following the same order each time, until the Permitted Number is reached.
 

(e)            Eligibility of Nominating Stockholder; Stockholder Groups. An Eligible Stockholder must have owned (as defined below) continuously for at
least three years a number of shares that represents 3% or more of the outstanding shares of the Corporation entitled to vote in the election of directors (the “Required Shares”)
as of both the date the Proxy Access Notice is delivered to or received by the Corporation in accordance with this Section 2.13 and the record date for determining stockholders
entitled to vote at the meeting. For purposes of satisfying the ownership requirement under this Section 2.13, the voting power represented by the shares of the Corporation’s
capital stock owned by one or more stockholders, or by the person or persons who own shares of the Corporation’s capital stock and on whose behalf any stockholder is acting,
may be aggregated, provided that:
 

(i)            the number of stockholders and other persons whose ownership of shares is aggregated for such purpose shall not exceed 20; and
 

(ii)           each stockholder or other person whose shares are aggregated shall have held such shares continuously for at least three years.
 

Whenever an Eligible Stockholder consists of a group of stockholders and/or other persons, any and all requirements and obligations for an Eligible
Stockholder set forth in this Section 2.13 must be satisfied by and as to each such stockholder or other person, except that shares may be aggregated to meet the Required
Shares as provided in this Section 2.13(e). With respect to any one particular annual meeting, no stockholder or other person may be a member of more than one group of
persons constituting an Eligible Stockholder under this Section 2.13.
 

(f)            Funds. A group of two or more funds shall be treated as one stockholder or person for this Section 2.13 provided that the other terms and conditions
in this Section 2.13 are met (including Section 2.13(h)(v)(A)) and the funds are:
 

(i)            under common management and investment control;
 

(ii)           under common management and funded primarily by the same employer (or by a group of related employers that are under common
control); or
 

(iii)          a “group of investment companies,” as such term is defined in Section 12(d)(1)(G)(ii) of the Investment Company Act of 1940, as amended.
 

13

 

 
(g)            Ownership. For purposes of this Section 2.13, an Eligible Stockholder shall be deemed to “own” only those outstanding shares of the Corporation’s

capital stock as to which the person possesses both:
 

(i)            the full voting and investment rights pertaining to the shares; and
 

(ii)           the full economic interest in (including the opportunity for profit and risk of loss on) such shares; provided that the number of shares
calculated in accordance with clauses (i) and (ii) shall not include any shares:
 

(A)           sold by such person or any of its affiliates in any transaction that has not been settled or closed,
 

(B)            borrowed by such person or any of its affiliates for any purposes or purchased by such person or any of its affiliates pursuant to an
agreement to resell, or
 

(C)            subject to any option, warrant, forward contract, swap, contract of sale, other derivative, or similar agreement entered into by such
person or any of its affiliates, whether any such instrument or agreement is to be settled with shares or with cash based on the notional amount or value of outstanding shares of
the Corporation’s capital stock, in any such case which instrument or agreement has, or is intended to have, the purpose or effect of: (1) reducing in any manner, to any extent or
at any time in the future, such person’s or affiliates’ full right to vote or direct the voting of any such shares; and/or (2) hedging, offsetting, or altering to any degree gain or loss



arising from the full economic ownership of such shares by such person or affiliate.
 

An Eligible Stockholder “owns” shares held in the name of a nominee or other intermediary so long as the Eligible Stockholder retains the right to instruct
how the shares are voted with respect to the election of directors and possesses the full economic interest in the shares. An Eligible Stockholder’s ownership of shares shall be
deemed to continue during any period in which the Eligible Stockholder has delegated any voting power by means of a proxy, power of attorney, or other instrument or
arrangement that is revocable at any time by the person. An Eligible Stockholder’s ownership of shares shall be deemed to continue during any period in which the Eligible
Stockholder has loaned such shares, provided that the Eligible Stockholder has the power to recall such loaned shares. The terms “owned,” “owning,” and other variations of
the word “own” shall have correlative meanings. For purposes of this Section 2.13, the term “affiliate” shall have the meaning ascribed thereto in the regulations promulgated
under the Exchange Act.
 

(h)            Nomination Notice and Other Eligible Stockholder Deliverables. An Eligible Stockholder must provide with its Proxy Access Notice the
following information in writing to the Secretary:
 

(i)            one or more written statements from the record holder of the shares (and from each intermediary through which the shares are or have been
held during the requisite three-year holding period) verifying that, as of the date the Proxy Access Notice is delivered to or received by the Corporation, the Eligible Stockholder
owns, and has owned continuously for the preceding three years, the Required Shares, and the Eligible Stockholder’s agreement to provide:
 

(A)            within five business days after the record date for the meeting, written statements from the record holder and intermediaries
verifying the Eligible Stockholder’s continuous ownership of the Required Shares through the record date, and
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(B)            immediate notice if the Eligible Stockholder ceases to own any of the Required Shares prior to the date of the applicable annual

meeting of stockholders;
 

(ii)            the Eligible Stockholder’s representation and agreement that the Eligible Stockholder (including each member of any group of stockholders
that together is an Eligible Stockholder under this Section 2.13):
 

(A)            intends to continue to satisfy the eligibility requirements described in this Section 2.13 through the date of the annual meeting,
 

(B)            acquired the Required Shares in the ordinary course of business and not with the intent to change or influence control of the
Corporation, and does not presently have such intent,
 

(C)            has not nominated and will not nominate for election to the Board of Directors at the meeting any person other than the Proxy
Access Stockholder Nominee(s) being nominated pursuant to this Section 2.13,
 

(D)            has not engaged and will not engage in, and has not and will not be, a “participant” in another person’s “solicitation” within the
meaning of Rule 14a-1(l) under the Exchange Act in support of the election of any individual as a director at the meeting other than its Proxy Access Stockholder Nominee(s) or
a Board Nominee,
 

(E)            will not distribute to any stockholder any form of proxy for the meeting other than the form distributed by the Corporation,
 

(F)            has provided and will provide facts, statements, and other information in all communications with the Corporation and its
stockholders that are or will be true and correct in all material respects and do not and will not omit to state a material fact necessary in order to make the statements made, in
light of the circumstances under which they were made, not misleading,
 

(G)            agrees to assume all liability stemming from any legal or regulatory violation arising out of the Eligible Stockholder’s
communications with the Corporation’s stockholders or out of the information that the Eligible Stockholder provides to the Corporation,
 

(H)            agrees to indemnify and hold harmless the Corporation and each of its directors, officers, and employees individually against any
liability, loss, or damages in connection with any threatened or pending action, suit, or proceeding, whether legal, administrative, or investigative, against the Corporation or any
of its directors, officers, or employees arising out of any nomination submitted by the Eligible Stockholder pursuant to this Section 2.13,
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(I)             will file with the SEC any solicitation or other communication with the Corporation’s stockholders relating to the meeting at

which the Proxy Access Stockholder Nominee will be nominated, regardless of whether any such filing is required under Section 14 of the Exchange Act and the rules and
regulations promulgated thereunder or whether any exemption from filing is available for such solicitation or other communication under Section 14 of the Exchange Act and
the rules and regulations promulgated thereunder, and
 

(J)             will comply with all other applicable laws, rules, regulations, and listing standards with respect to any solicitation in connection
with the meeting;
 

(iii)          the written consent of each Proxy Access Stockholder Nominee to be named in the Corporation’s proxy statement, and form of proxy and
ballot and, as a nominee and, if elected, to serve as a director;
 

(iv)          a copy of the Schedule 14N (or any successor form) that has been filed with the SEC as required by Rule 14a-18 under the Exchange Act;
 

(v)           in the case of a nomination by a group of stockholders that together is an Eligible Stockholder:
 

(A)            documentation satisfactory to the Corporation demonstrating that a group of funds qualifies pursuant to the criteria set forth in
Section 2.13(f) to be treated as one stockholder or person for purposes of this Section 2.13, and
 

(B)            the designation by all group members of one group member that is authorized to act on behalf of all members of the nominating
stockholder group with respect to the nomination and matters related thereto, including withdrawal of the nomination; and
 

(vi)          if desired, a Statement.



 
(i)            Stockholder Nominee Agreement. Each Proxy Access Stockholder Nominee must:

 
(i)            provide within five business days of the Corporation’s request an executed agreement, in a form deemed satisfactory to the Corporation,

representing that the Proxy Access Stockholder Nominee has read and agrees to adhere to the Corporation’s Corporate Governance Guidelines, Code of Conduct, Insider
Trading Policy, Director and Officer Derivative Trading and Hedging Policy, and any other of the Corporation’s policies or guidelines applicable to directors;
 

(ii)           complete, sign, and submit all questionnaires required of the Corporation’s Board of Directors within five business days of receipt of each
such questionnaire from the Corporation; and
 

(iii)          provide within five business days of the Corporation’s request such additional information as the Corporation determines may be necessary
to permit the Board of Directors to determine whether such Proxy Access Stockholder Nominee meets the requirements of this Section 2.13 or the Corporation’s requirements
with regard to director qualifications and policies and guidelines applicable to directors, including whether:
 

(A)            such Proxy Access Stockholder Nominee is independent under the independence requirements, including any committee
independence requirements, set forth in the listing standards of the stock exchange on which shares of the Corporation’s capital stock are listed, any applicable rules of the SEC,
and any publicly disclosed standards used by the Board of Directors in determining and disclosing the independence of the directors (the “Independence Standards”),
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(B)            such Proxy Access Stockholder Nominee has any direct or indirect relationship with the Corporation that has not been deemed

categorically immaterial pursuant to the Corporation’s Corporate Governance Guidelines, and
 

(C)            such Proxy Access Stockholder Nominee is not and has not been subject to: (1) any event specified in Item 401(f) of Regulation
S-K under the Securities Act of 1933, as amended (the “Securities Act”), or (2) any order of the type specified in Rule 506(d) of Regulation D under the Securities Act.
 

(j)            Eligible Stockholder/Proxy Access Stockholder Nominee Undertaking. In the event that any information or communications provided by the
Eligible Stockholder or Proxy Access Stockholder Nominee to the Corporation or its stockholders ceases to be true and correct in any respect or omits a fact necessary to make
the statements made, in light of the circumstances under which they were made, not misleading, each Eligible Stockholder or Proxy Access Stockholder Nominee, as the case
may be, shall promptly notify the Secretary in writing of any such inaccuracy or omission in such previously provided information and of the information that is required to
make such information or communication true and correct. Notwithstanding the foregoing, the provision of any such notification pursuant to the preceding sentence shall not be
deemed to cure any defect or limit the Corporation’s right to omit a Proxy Access Stockholder Nominee from its proxy materials as provided in this Section 2.13.
 

(k)            Exceptions Permitting Exclusion of Proxy Access Stockholder Nominee. The Corporation shall not be required to include pursuant to this
Section 2.13 a Proxy Access Stockholder Nominee in its proxy statement (or, if the proxy statement has already been filed, to allow the nomination of a Proxy Access
Stockholder Nominee, notwithstanding that proxies in respect of such vote may have been received by the Corporation):
 

(i)            if the Eligible Stockholder who has nominated such Proxy Access Stockholder Nominee has nominated for election to the Board of
Directors at the meeting any person other than pursuant to this Section 2.13, or has or is engaged in, or has been or is a “participant” in another person’s, “solicitation” within
the meaning of Rule 14a-1(l) under the Exchange Act in support of the election of any individual as a director at the meeting other than its Proxy Access Stockholder
Nominee(s) or a Board Nominee;
 

(ii)           who is not independent under the Independence Standards;
 

(iii)          whose election as a member of the Board of Directors would violate or cause the Corporation to be in violation of these by-laws, the
Corporation’s Restated Certificate of Incorporation, Corporate Governance Guidelines, Code of Conduct, or other document setting forth qualifications for directors, the listing
standards of the stock exchange on which shares of the Corporation’s capital stock is listed, or any applicable state or federal law, rule, or regulation;
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(iv)          who is or has been, within the past three years, an officer or director of a competitor, as defined in Section 8 of the Clayton Antitrust Act of

1914;
 

(v)           who is a named subject of a pending criminal proceeding (excluding traffic violations and other minor offenses) or has been convicted in
such a criminal proceeding within the past ten years;
 

(vi)          who is subject to any order of the type specified in Rule 506(d) of Regulation D under the Securities Act; or
 

(vii)         if such Proxy Access Stockholder Nominee or the applicable Eligible Stockholder shall have provided information to the Corporation in
respect of such nomination that was untrue in any material respect or omitted to state a material fact necessary in order to make the statement made, in light of the circumstances
under which they were made, not misleading or shall have breached its or their agreements, representations, undertakings, or obligations pursuant to this Section 2.13.
 

(l)            Invalidity. Notwithstanding anything to the contrary set forth herein, the Board of Directors or the person presiding at the meeting shall be entitled to
declare a nomination by an Eligible Stockholder to be invalid, and such nomination shall be disregarded notwithstanding that proxies in respect of such vote may have been
received by the Corporation; and the Corporation shall not be required to include in its proxy statement any successor or replacement nominee proposed by the applicable
Eligible Stockholder or any other Eligible Stockholder if:
 

(i)            the Proxy Access Stockholder Nominee and/or the applicable Eligible Stockholder shall have breached its or their agreements,
representations, undertakings, or obligations pursuant to this Section 2.13, as determined by the Board of Directors or the person presiding at the meeting; or
 

(ii)           the Eligible Stockholder (or a qualified representative thereof) does not appear at the meeting to present any nomination pursuant to this
Section 2.13.
 

Section 2.14           No Action by Stockholder Consent in Lieu of a Meeting. Any action required or permitted to be taken by the stockholders of the Corporation
must be effected at a duly called annual or special meeting of the stockholders of Corporation and may not be effected by any consent by such stockholders.
 

ARTICLE III



BOARD OF DIRECTORS
 

Section 3.01           General Powers. The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors. The Board of
Directors may adopt such rules and procedures, not inconsistent with the Restated Certificate of Incorporation, these by-laws, or applicable law, as it may deem proper for the
conduct of its meetings and the management of the Corporation.
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Section 3.02           Number; Term of Office. Subject to the Restated Certificate of Incorporation, the number of directors shall be fixed by resolution a majority of the

total number of directors that the Corporation would have if there were no vacancies. Each director shall hold office until a successor is duly elected and qualified or until the
director’s earlier death, resignation, disqualification, or removal.
 

Section 3.03           Newly Created Directorships and Vacancies. Any newly created directorships resulting from an increase in the authorized number of directors and
any vacancies occurring in the Board of Directors, shall be filled by the affirmative votes of a majority of the remaining members of the Board of Directors, although less than a
quorum, or by a sole remaining director. A director so elected shall be elected to hold office until the earlier of the expiration of the term of office of the director whom the
director has replaced, a successor is duly elected and qualified, or the earlier of such director’s death, resignation, or removal.
 

Section 3.04           Resignation. Any director may resign at any time by notice given in writing or by electronic transmission to the Corporation. Such resignation shall
take effect at the date of receipt of such notice by the Corporation or at such later effective date or upon the happening of an event or events as is therein specified.
 

Section 3.05           Removal. Except as prohibited by applicable law or the Restated Certificate of Incorporation, the stockholders holding a majority of the shares then
entitled to vote at an election of directors may remove any director from office with or without cause.
 

Section 3.06           Fees and Expenses. Directors shall receive such reasonable fees for their services on the Board of Directors and any committee thereof and such
reimbursement of their actual and reasonable expenses as may be fixed or determined by the Board of Directors.
 

Section 3.07           Regular Meetings. Regular meetings of the Board of Directors may be held without notice at such times and at such places as may be determined
from time to time by the Board of Directors.
 

Section 3.08           Special Meetings. Special meetings of the Board of Directors may be held at such times and at such places as may be determined by the Chair of the
Board, the Chief Executive Officer, or the President on at least 24 hours’ notice to each director given by one of the means specified in Section 3.11 hereof other than by mail or
on at least three days’ notice if given by mail. Special meetings shall be called by the Chair of the Board, the Chief Executive Officer, or the President in like manner and on like
notice on the written request by a majority of the Board of Directors.
 

Section 3.09           Telephone Meetings . Board of Directors or Board of Directors committee meetings may be held by means of telephone conference or other
communications equipment by means of which all persons participating in the meeting can hear each other and be heard. Participation by a director in a meeting pursuant to this
Section 3.09 shall constitute presence in person at such meeting.
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Section 3.10           Adjourned Meetings. A majority of the directors present at any meeting of the Board of Directors, including an adjourned meeting, whether or not a

quorum is present, may adjourn and reconvene such meeting to another time and place. At least 24 hours’ notice of any adjourned meeting of the Board of Directors shall be
given to each director whether or not present at the time of the adjournment, if such notice shall be given by one of the means specified in Section 3.11 hereof other than by
mail, or at least three days’ notice if by mail. Any business may be transacted at an adjourned meeting that might have been transacted at the meeting as originally called.
 

Section 3.11           Notices. Subject to Section 3.08, Section 3.10, and Section 3.12 hereof, whenever notice is required to be given to any director by applicable law, the
Restated Certificate of Incorporation, or these by-laws, such notice shall be deemed given effectively if given in person or by telephone, mail addressed to such director at such
director’s address as it appears on the records of the Corporation, facsimile, email, or by other means of electronic transmission.
 

Section 3.12           Waiver of Notice. Whenever notice to directors is required by applicable law, the Restated Certificate of Incorporation, or these by-laws, a waiver
thereof, in writing signed by, or by electronic transmission by, the director entitled to the notice, whether before or after such notice is required, shall be deemed equivalent to
notice. Attendance by a director at a meeting shall constitute a waiver of notice of such meeting except when the director attends a meeting for the express purpose of objecting,
at the beginning of the meeting, to the transaction of any business on the ground that the meeting was not lawfully called or convened. Neither the business to be transacted at,
nor the purpose of, any regular or special Board of Directors or committee meeting need be specified in any waiver of notice.
 

Section 3.13           Organization. At each regular or special meeting of the Board of Directors, the Chair of the Board or, in the Chair’s absence, the lead independent
director or, in the lead independent director’s absence, another director or officer selected by the Board of Directors shall preside. The Secretary shall act as secretary at each
meeting of the Board of Directors. If the Secretary is absent from any meeting of the Board of Directors, an assistant secretary of the Corporation shall perform the duties of
secretary at such meeting; and in the absence from any such meeting of the Secretary and all assistant secretaries of the Corporation, the person presiding at the meeting may
appoint any person to act as secretary of the meeting.
 

Section 3.14           Quorum of Directors. Except as otherwise provided by these by-laws, the Restated Certificate of Incorporation, or required by applicable law, the
presence of a majority of the total number of directors on the Board of Directors shall be necessary and sufficient to constitute a quorum for the transaction of business at any
meeting of the Board of Directors.
 

Section 3.15           Action by Majority Vote . Except as otherwise provided by these by-laws, the Restated Certificate of Incorporation, or required by applicable law,
the vote of a majority of the directors present at a meeting at which a quorum is present shall be the act of the Board of Directors.
 

Section 3.16           Directors’ Action Without Meeting. Unless otherwise restricted by the Restated Certificate of Incorporation or these by-laws, any action required
or permitted to be taken at any meeting of the Board of Directors or of any committee thereof may be taken without a meeting if all directors or members of such committee, as
the case may be, consent thereto in writing or by electronic transmission and any consent may be documented, signed, and delivered in any manner permitted by Section 116 of
the DGCL After an action is taken, the consent or consents relating thereto shall be filed with the minutes of proceedings of the Board of Directors or committee in accordance
with applicable law.
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Section 3.17           Chair of the Board. The Board of Directors shall annually elect one of its members to be its chair (the “Chair of the Board”) and shall fill any

vacancy in the position of Chair of the Board at such time and in such manner as the Board of Directors shall determine. Except as otherwise provided in these by-laws, the
Chair of the Board shall preside at all meetings of the Board of Directors and of stockholders. The Chair of the Board shall perform such other duties and services as shall be
assigned to or required of the Chair of the Board by the Board of Directors.
 

Section 3.18           Committees of the Board of Directors. The Board of Directors may designate one or more committees, each committee to consist of one or more of
the directors of the Corporation. The Board of Directors may designate one or more directors as alternate members of any committee, who may replace any absent or
disqualified member at any meeting of the committee. If a member of a committee shall be absent from any meeting, or disqualified from voting, the remaining member or
members present at the meeting and not disqualified from voting, whether or not such member or members constitute a quorum, may unanimously appoint another member of
the Board of Directors to act at the meeting in the place of any such absent or disqualified member. Any such committee, to the extent permitted by applicable law, shall have
and may exercise all the powers and authority of the Board of Directors in the management of the business and affairs of the Corporation and may authorize the seal of the
Corporation to be affixed to all papers that may require it to the extent so authorized by the Board of Directors. Unless the Board of Directors provides otherwise, at all meetings
of such committee, a majority of the then authorized members of the committee shall constitute a quorum for the transaction of business, and the vote of a majority of the
members of the committee present at any meeting at which there is a quorum shall be the act of the committee. Each committee shall keep regular minutes of its meetings.
Unless the Board of Directors provides otherwise, each committee designated by the Board of Directors may make, alter and repeal rules and procedures for the conduct of its
business. In the absence of such rules and procedures each committee shall conduct its business in the same manner as the Board of Directors conducts its business pursuant to
this ARTICLE III.
 

ARTICLE IV
OFFICERS

 
Section 4.01           Positions and Election. The officers of the Corporation shall be chosen by the Board of Directors and shall include a chief executive officer (the

“Chief Executive Officer”), a president (the “President”), a chief financial officer (the “Chief Financial Officer”), a treasurer (the “Treasurer”), and a secretary (the
“Secretary”). The Board of Directors, in its discretion, may also elect one or more vice presidents, assistant treasurers, assistant secretaries, and other officers in accordance
with these by-laws. Any two or more offices may be held by the same person.
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Section 4.02           Term. Each officer of the Corporation shall hold office until such officer’s successor is elected and qualified or until such officer’s earlier death,

resignation, or removal. Any officer elected or appointed by the Board of Directors may be removed by the Board of Directors at any time with or without cause by the majority
vote of the members of the Board of Directors then in office. The removal of an officer shall be without prejudice to such officer’s contract rights, if any. The election or
appointment of an officer shall not of itself create contract rights. Any officer of the Corporation may resign at any time by giving notice of their resignation in writing, or by
electronic transmission, to the President or the Secretary. Any such resignation shall take effect at the time specified therein or, if the time when it shall become effective shall
not be specified therein, immediately upon its receipt. Unless otherwise specified therein, the acceptance of such resignation shall not be necessary to make it effective. Should
any vacancy occur among the officers, the position shall be filled for the unexpired portion of the term by appointment made by the Board of Directors.
 

Section 4.03           Chief Executive Officer. The Chief Executive Officer shall, subject to the provisions of these by-laws and the control of the Board of Directors,
have general supervision, direction, and control over the business of the Corporation and over its officers. The Chief Executive Officer shall perform all duties incident to the
office of the Chief Executive Officer, and any other duties as may be from time to time assigned to the Chief Executive Officer by the Board of Directors, in each case subject to
the control of the Board of Directors.
 

Section 4.04           President. The President shall report and be responsible to the Chief Executive Officer. The President shall have such powers and perform such
duties as from time to time may be assigned or delegated to the President by the Board of Directors or the Chief Executive Officer or that are incident to the office of president.
 

Section 4.05           Vice Presidents. Each vice president of the Corporation shall have such powers and perform such duties as may be assigned to them from time to
time by the Board of Directors, the Chief Executive Officer, or the President, or that are incident to the office of vice president.
 

Section 4.06           Secretary. The Secretary shall attend all sessions of the Board of Directors and all meetings of the stockholders and record all votes and the minutes
of all proceedings, and shall perform like duties for committees of the Board of Directors when required. The Secretary shall give, or cause to be given, notice of all meetings of
the stockholders and meetings of the Board of Directors, and shall perform such other duties as may be prescribed by the Board of Directors, the Chair of the Board, or the Chief
Executive Officer. The Secretary shall keep in safe custody the seal of the Corporation and have authority to affix the seal to all documents requiring it and attest to the same.
 

Section 4.07           Chief Financial Officer. The Chief Financial Officer shall be the principal financial officer of the Corporation and shall have such powers and
perform such duties as may be assigned by the Board of Directors, the Chair of the Board, or the Chief Executive Officer.
 

Section 4.08           Treasurer. The treasurer of the Corporation shall have the custody of the Corporation’s funds and securities, except as otherwise provided by the
Board of Directors, and shall keep full and accurate accounts of receipts and disbursements in records belonging to the Corporation and shall deposit all moneys and other
valuable effects in the name and to the credit of the Corporation in such depositories as may be designated by the Board of Directors. The treasurer shall disburse the funds of
the Corporation as may be ordered by the Board of Directors, taking proper vouchers for such disbursements, and shall render to the Chief Executive Officer and the President
and the directors, at the regular meetings of the Board of Directors, or whenever they may require it, an account of all of the treasurer’s transactions as treasurer and of the
financial condition of the Corporation.
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Section 4.09           Other Officers. Such other officers as the Board of Directors may choose shall perform such duties and have such powers as from time to time may

be assigned to them by the Board of Directors. The Board of Directors may delegate to any other officer of the Corporation the power to choose such other officers and to
prescribe their respective duties and powers.
 

Section 4.10           Duties of Officers May Be Delegated. In case any officer is absent, or for any other reason that the Board of Directors may deem sufficient, the
Chief Executive Officer or the President or the Board of Directors may delegate for the time being the powers or duties of such officer to any other officer or to any director.
 

ARTICLE V
INDEMNIFICATION

 
Section 5.01           Indemnification. The Corporation shall indemnify and hold harmless to the fullest extent permitted by applicable law as it presently exists or may

hereafter be amended, any person who was or is made or is threatened to be made a party or is otherwise involved in any action, suit, or proceeding, whether civil, criminal,



administrative, or investigative (a “Proceeding”), by reason of the fact that such person, or a person for whom such person is the legal representative, is or was a director, or
officer, or employee, or agent of the Corporation or, while a director, or officer, or employee, or agent of the Corporation, is or was serving at the request of the Corporation as a
director, officer, employee, or agent of another corporation, partnership, joint venture, trust, enterprise, or nonprofit entity, including service with respect to employee benefit
plans, against all liability and loss suffered and expenses (including attorneys’ fees) actually and reasonably incurred by such person. Notwithstanding the preceding sentence,
the Corporation shall be required to indemnify a person in connection with a Proceeding (or part thereof) commenced by such person only if the commencement of such
Proceeding (or part thereof) by the person was authorized in the specific case by the Board of Directors.
 

Section 5.02           Advancement of Expenses. The Corporation shall pay the expenses (including attorneys’ fees) actually and reasonably incurred by a director, or
officer, or employee, or agent of the Corporation in defending any Proceeding in advance of its final disposition, upon receipt of an undertaking by or on behalf of such person
to repay all amounts advanced if it shall ultimately be determined by final judicial decision from which there is no further right to appeal that such person is not entitled to be
indemnified for such expenses under this Section 5.02 or otherwise. Payment of such expenses actually and reasonably incurred by such person, may be made by the
Corporation, subject to such terms and conditions as the general counsel of the Corporation in their discretion deems appropriate.
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Section 5.03           Non-Exclusivity of Rights. The rights conferred on any person by this ARTICLE V will not be exclusive of any other right which such person may

have or hereafter acquire under any statute, provision of the Restated Certificate of Incorporation, these by-laws, agreement, vote of stockholders or disinterested directors, or
otherwise, both as to action in their official capacity and as to action in another capacity while holding office. The Corporation is specifically authorized to enter into individual
contracts with any or all of its directors, officers, employees, or agents respecting indemnification and advances, to the fullest extent not prohibited by the DGCL.
 

Section 5.04           Other Indemnification. The Corporation’s obligation, if any, to indemnify any person who was or is serving at its request as a director, officer,
employee, or agent of another corporation, partnership, joint venture, trust, enterprise, or nonprofit entity shall be reduced by any amount such person may collect as
indemnification from such other corporation, partnership, joint venture, trust, enterprise, or nonprofit entity.
 

Section 5.05           Insurance. The Corporation may purchase and maintain insurance on behalf of any person who is or was a director, officer, employee, or agent of
the Corporation, or is or was serving at the request of Corporation as a director, officer, employee, or agent of another corporation, partnership, joint venture, trust, enterprise, or
nonprofit entity against any liability asserted against them and incurred by them in any such capacity, or arising out of their status as such, whether or not the Corporation would
have the power to indemnify such person against such liability under the provisions of the DGCL.
 

Section 5.06           Repeal, Amendment, or Modification. Any amendment, repeal, or modification of this ARTICLE V shall not adversely affect any right or
protection hereunder of any person in respect of any act or omission occurring prior to the time of such repeal or modification.
 

ARTICLE VI
STOCK CERTIFICATES AND THEIR TRANSFER

 
Section 6.01           Certificates Representing Shares. The shares of stock of the Corporation shall be represented by certificates; provided that the Board of Directors

may provide by resolution or resolutions that some or all of any class or series shall be uncertificated shares that may be evidenced by a book-entry system maintained by the
registrar of such stock. If shares are represented by certificates, such certificates shall be in the form, other than bearer form, approved by the Board of Directors. The
certificates representing shares of stock shall be signed by, or in the name of, the Corporation by any two authorized officers of the Corporation. Any or all such signatures may
be facsimiles. In case any officer, transfer agent, or registrar who has signed such a certificate ceases to be an officer, transfer agent, or registrar before such certificate has been
issued, it may nevertheless be issued by the Corporation with the same effect as if the signatory were still such at the date of its issue.
 

Section 6.02           Transfers of Stock. Stock of the Corporation shall be transferable in the manner prescribed by law and in these by-laws. Transfers of stock shall be
made on the books administered by or on behalf of the Corporation only by the direction of the registered holder thereof or such person’s attorney, lawfully constituted in
writing, and, in the case of certificated shares, upon the surrender to the Company or its transfer agent or other designated agent of the certificate thereof, which shall be
cancelled before a new certificate or uncertificated shares shall be issued.
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Section 6.03           Transfer Agents and Registrars . The Board of Directors may appoint, or authorize any officer or officers to appoint, one or more transfer agents

and one or more registrars.
 

Section 6.04           Lost, Stolen, or Destroyed Certificates. The Board of Directors or the Secretary may direct a new certificate or uncertificated shares to be issued in
place of any certificate theretofore issued by the Corporation alleged to have been lost, stolen, or destroyed upon the making of an affidavit of that fact by the owner of the
allegedly lost, stolen, or destroyed certificate. When authorizing such issue of a new certificate or uncertificated shares, the Board of Directors or the Secretary may, in its
discretion and as a condition precedent to the issuance thereof, require the owner of the lost, stolen, or destroyed certificate, or the owner’s legal representative to give the
Corporation a bond sufficient to indemnify it against any claim that may be made against the Corporation with respect to the certificate alleged to have been lost, stolen, or
destroyed or the issuance of such new certificate or uncertificated shares.
 

ARTICLE VII
GENERAL PROVISIONS

 
Section 7.01           Seal. The seal of the Corporation shall be in such form as shall be approved by the Board of Directors. The seal may be used by causing it or a

facsimile thereof to be impressed or affixed or reproduced or otherwise, as may be prescribed by law or custom or by the Board of Directors.
 

Section 7.02           Fiscal Year. The fiscal year of the Corporation shall be the calendar year of each year, or such other day as be determined by the Board of
Directors].
 

Section 7.03           Checks, Notes, Drafts, Etc. All checks, notes, drafts, or other orders for the payment of money of the Corporation shall be signed, endorsed, or
accepted in the name of the Corporation by such officer, officers, person, or persons as from time to time may be designated by the Board of Directors or by an officer or
officers authorized by the Board of Directors to make such designation.
 

Section 7.04           Conflict with Applicable Law or Restated Certificate of Incorporation. These by-laws are adopted subject to any applicable law and the Restated
Certificate of Incorporation. Whenever these by-laws may conflict with any applicable law or the Restated Certificate of Incorporation, such conflict shall be resolved in favor
of such law or the Restated Certificate of Incorporation.
 

Section 7.05           Books and Records. Any records administered by or on behalf of the Corporation in the regular course of its business, including its stock ledger,



books of account, and minute books, may be maintained on any information storage device, method, or one or more electronic networks or databases (including one or more
distributed electronic networks or databases); provided that the records so kept can be converted into clearly legible paper form within a reasonable time, and, with respect to the
stock ledger, the records so kept comply with Section 224 of the DGCL. The Corporation shall so convert any records so kept upon the request of any person entitled to inspect
such records pursuant to applicable law.
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Section 7.06           Forum for Adjudication of Disputes.

 
(a)            Subject to Section 7.06(b) and unless the Corporation consents in writing to the selection of an alternative forum, the Court of Chancery of the State

of Delaware (or, if the Court of Chancery does not have jurisdiction, the federal district court for the State of Delaware) shall, to the fullest extent permitted by law, be the sole
and exclusive forum for:
 

(i)            any derivative action or proceeding brought on behalf of the Corporation;
 

(ii)           any action asserting a claim for breach of a fiduciary duty owed by any director, officer, employee, or stockholder of the Corporation to the
Corporation or the Corporation’s stockholders;
 

(iii)          any action asserting a claim arising pursuant to any provision of the Delaware General Corporation Law, the Restated Certificate of
Incorporation, or these by-laws (as either may be amended or restated) or as to which the DGCL confers jurisdiction on the Court of Chancery of the State of Delaware; or
 

(iv)          any action asserting a claim governed by the internal affairs doctrine.
 

If any action the subject matter of which is within the scope of this Section 7.06 is filed in a court other than a court located within the State of Delaware (a
“Foreign Action”) in the name of any stockholder, such stockholder shall be deemed to have consented to: (i) the personal jurisdiction of the state and federal courts located
within the State of Delaware in connection with any action brought in any such court to enforce this Section 7.06 (an “Enforcement Action”); and (ii) having service of process
made upon such stockholder in any such Enforcement Action by service upon such stockholder’s counsel in the Foreign Action as agent for such stockholder. Any person or
entity purchasing or otherwise acquiring any interest in shares of capital stock of the Corporation shall be deemed to have notice of and consented to the provisions of this
Section 7.06(a).
 

(b)            Notwithstanding the foregoing Section 7.06(a), (i) the provisions of Section 7.06(a) will not apply to suits brought to enforce any liability or duty
created by the Securities Exchange Act of 1934 or any other claim for which the federal courts have exclusive jurisdiction and (ii) unless the Corporation consents in writing to
the selection of an alternative forum, the federal district courts of the United States of America shall be the exclusive forum for the resolution of any complaint asserting a cause
of action arising under the Securities Act of 1933, as amended, or the rules and regulations promulgated thereunder. Any person or entity purchasing or otherwise acquiring any
interest in shares of capital stock of the Corporation shall be deemed to have notice of and consented to the provisions of this Section 7.06(b).
 

26

 

 
ARTICLE VIII

AMENDMENTS
 

These by-laws may be adopted, amended, or repealed by the stockholders entitled to vote; provided, however, that the Corporation may, in its Restated Certificate of
Incorporation, confer the power to adopt, amend, or repeal these by-laws upon the Board of Directors; and, provided further, that any proposal by a stockholder to amend these
by-laws will be subject to the provisions of ARTICLE II of these by-laws except as otherwise required by law. The fact that such power has been so conferred upon the Board
of Directors will not divest the stockholders of the power, nor limit their power to adopt, amend, or repeal by-laws.
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CALIBER ANNOUNCES PRICING OF UPSIZED INITIAL PUBLIC OFFERING
 

SCOTTSDALE, Ariz., May 16, 2023--(BUSINESS WIRE)--CaliberCos Inc. ("Caliber"), a vertically integrated alternative asset manager, today announced the pricing of its
upsized initial public offering of 1,200,000 shares of its Class A common stock at a public offering price of $4.00 per share, for aggregate gross proceeds of $4.8 million before
deducting underwriting discounts, commissions, and other offering expenses.
 
In addition, the Company has granted the underwriters an option to purchase up to 15% of additional shares of Class A common stock, less underwriting discounts and
commissions, for 45 days to cover over-allotments, if any. The offering is expected to close on or about May 19, 2023, subject to satisfaction of customary closing conditions.
 
The shares are expected to begin trading on NASDAQ on May17, 2023, under the symbol "CWD." The Company intends to use the net proceeds of the offering to increase its
capitalization and financial flexibility, create a public market for its Class A common stock, facilitate its future access to the capital markets and for other general corporate
purposes.
 
Spartan Capital Securities, LLC is the sole bookrunner for the offering. Manatt, Phelps & Phillips, LLP represented Caliber and Bevilacqua PLLC acted as counsel for Spartan
Capital Securities, LLC.
 
A registration statement on Form S-1 is filed with the U.S. Securities and Exchange Commission (SEC) and was amended and declared effective on May 15, 2023. A final
prospectus relating to this offering will be filed with the SEC. Copies of the prospectus relating to this offering may be obtained from: Spartan Capital Securities, LLC, 45
Broadway - 19th Floor, New York, NY 10006, by telephone at (516) 413-5210, or by email at sfaucetta@spartancapital.com.
 
This press release shall not constitute an offer to sell or the solicitation of an offer to buy these securities, nor shall there be any sale of these securities in any state or
jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of any such state or jurisdiction.
 
About Caliber
 
Caliber is a leading vertically integrated alternative asset management firm whose purpose is to build generational wealth for investors seeking to access opportunities in middle-
market assets. Caliber differentiates itself by creating, managing, and servicing proprietary products, including middle-market investment funds, private syndications, and direct
investments which are managed by our in-house asset services group. Our funds include investment vehicles focused primarily on real estate, private equity, and debt facilities.
We market our services through direct sales to private investors, wholesaling to investment advisers, direct sales to family offices and institutions, and through in-house client
services. Additional information can be found at Caliberco.com.
 

 

 
Forward Looking Statements
 
This press release contains "forward-looking statements" that are subject to substantial risks and uncertainties. All statements, other than statements of historical fact, contained
in this press release are forward-looking statements. Forward-looking statements contained in this press release may be identified by the use of words such as "anticipate,"
"believe," "contemplate," "could," "estimate," "expect," "intend," "seek," "may," "might," "plan," "potential," "predict," "project," "target," "aim," "should," "will" "would," or
the negative of these words or other similar expressions, although not all forward-looking statements contain these words. Forward-looking statements are based on the
Company’s current expectations and are subject to inherent uncertainties, risks and assumptions that are difficult to predict. Further, certain forward-looking statements are
based on assumptions as to future events that may not prove to be accurate. These and other risks and uncertainties are described more fully in the section titled "Risk Factors"
in the final prospectus related to the public offering filed with the SEC and other reports filed with the SEC thereafter. Forward-looking statements contained in this
announcement are made as of this date, and the Company undertakes no duty to update such information except as required under applicable law.
 
Contacts:
Investors:
Tamara Gonzalez
Financial Profiles
+1 310-622.8234
Tgonzalez@finprofiles.com
 
Media:
Kelly McAndrew
Financial Profiles
+1 310-622-8239
KMcAndrew@finprofiles.com
 

CALIBERCO.COM | 8901 E MOUNTAIN VIEW RD. STE. 150 SCOTTSDALE, AZ 85258 | 480.295.7600
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CALIBER ANNOUNCES CLOSING OF INITIAL PUBLIC OFFERING
AND NASDAQ LISTING

 
 
SCOTTSDALE, Ariz. – May 19, 2023 – CaliberCos Inc. (“Caliber”), a vertically integrated alternative asset manager, today announced the closing of its upsized initial public
offering (“IPO”) of 1,200,000 shares of its Class A common stock (the “Common Stock”) at a public offering price of $4.00 per share, for aggregate gross proceeds of
approximately $4.8 million before deducting underwriting discounts, commissions, and other offering expenses.
 
The Company has granted the underwriters an option to purchase up to 15% of additional shares of Class A common stock, less underwriting discounts and commissions, for 45
days to cover over-allotments, if any. The offering closed on May 19, 2023.
 
Caliber’s Class A common stock began trading on the NASDAQ stock exchange under the ticker symbol “CWD” on May 17, 2023. The Company intends to use the net
proceeds of the offering to increase its capitalization and financial flexibility, create a public market for its Class A common stock, facilitate its future access to the capital
markets and for other general corporate purposes.
 
Spartan Capital Securities, LLC is the sole bookrunner for the offering. Manatt, Phelps & Phillips, LLP represented Caliber and Bevilacqua PLLC acted as counsel for Spartan
Capital Securities, LLC. 
 
A registration statement on Form S-1 is filed with the U.S. Securities and Exchange Commission (SEC) and was amended and declared effective on May15, 2023. The final
prospectus relating to the offering is available on the SEC’s website. Copies of the prospectus relating to this offering may be obtained from: Spartan Capital Securities, LLC,
45 Broadway - 19th Floor, New York, NY 10006, by telephone at (516) 413-5210, or by email at sfaucetta@spartancapital.com.
 
This press release shall not constitute an offer to sell or the solicitation of an offer to buy these securities, nor shall there be any sale of these securities in any state or
jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of any such state or jurisdiction.
 
About Caliber
 
Caliber is a leading vertically integrated alternative asset management firm whose purpose is to build generational wealth for investors seeking to access opportunities in middle-
market assets. Caliber differentiates itself by creating, managing, and servicing proprietary products, including middle-market investment funds, private syndications, and direct
investments which are managed by our in-house asset services group. Our funds include investment vehicles focused primarily on real estate, private equity, and debt facilities.
We market our services through direct sales to private investors, wholesaling to investment advisers, direct sales to family offices and institutions, and through in-house client
services. Additional information can be found at Caliberco.com.
 

 

 

 
Forward Looking Statements
 
This press release contains “forward-looking statements” that are subject to substantial risks and uncertainties. All statements, other than statements of historical fact, contained
in this press release are forward-looking statements. Forward-looking statements contained in this press release may be identified by the use of words such as “anticipate,”
“believe,” “contemplate,” “could,” “estimate,” “expect,” “intend,” “seek,” “may,” “might,” “plan,” “potential,” “predict,” “project,” “target,” “aim,” “should,” "will” “would,”
or the negative of these words or other similar expressions, although not all forward-looking statements contain these words. Forward-looking statements are based on the
Company’s current expectations and are subject to inherent uncertainties, risks and assumptions that are difficult to predict. Further, certain forward-looking statements are
based on assumptions as to future events that may not prove to be accurate. These and other risks and uncertainties are described more fully in the section titled “Risk Factors”
in the final prospectus related to the public offering filed with the SEC and other reports filed with the SEC thereafter. Forward-looking statements contained in this
announcement are made as of this date, and the Company undertakes no duty to update such information except as required under applicable law.
 
Contacts:
Investors:
Tamara Gonzalez
Financial Profiles
+1 310-622.8234
Tgonzalez@finprofiles.com
 
Media:
Kelly McAndrew
Financial Profiles
+1 310-622-8239
KMcAndrew@finprofiles.com
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